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Shortly after the siege of the Russian parliament during the October
Revolution of 1993, the Russian government held elections, the results
of which were the creation of a new national legislature and the adoption of a new constitution (herein called the "Russian Constitution").'
The Russian Constitution took effect in January of 1994, replacing the
former constitution of the Soviet Union that had been in effect since
1977 (herein called the "Soviet Constitution").'
This article examines the events leading up the adoption of the
Russian Constitution, broadly sets out the structure of the Russian
Constitution, and examines specific provisions of the Russian
Constitution that may be of particular interest to the energy industry.'

Constitutionalism in Russia
Prior Soviet constitutions
-.

1he following brief history of consti-

tutionalism in Russia since 1918 may
give the reader a better understanding
of the political backdrop against which
Russian Constitution is set. Although,
for decades, the Soviet Empire had a
nominal constitution in place, the lack
2

of a tradition of "constitutionalism," as
it is understood in Britain and the
United States, makes the Russian
Constitution the first modern constitution in Russia.
Following the Bolshevik Revolution, the Constitution of the Russian
Soviet Federative Socialist Republics,
the first Soviet constitution, was ratified in 1 9 1 8 . T h i s document was not

so n1uc11 a "constitution" as a document which described the goals of the
Soviet government.' This constitution
was replaced by a new constitution in
1924, which paved the way for a socialist takeover of Russia's entire social,
economic, and political s y s t e n ~ . ~
After Joseph Stalin assumed control
of the Soviet Union, a new constitution
(the "Stalinist Constitution") was ratiRussian Oil & Gas Guide Vol. 4, No. 2 April 1995
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fied in 1936, which claimed the irreversible victory of socialisn~in the
Soviet Union and ostensibly granted
broad personal freedom to Soviet citizens.' These grants of freedom were
unenforceable in practice, however, for
two reasons.
First, the Stalinist Constitution
made "antisocial behavior," which was
broadly defined, illegal, thus taking
away with one hand what it gave with
the other. Second, no court had jurisdiction over constitutional questions 'The
Stalinist Constih~tionwas amended 250
times between 1937 and 1974."
A relatively modern attempt at
developing a constitution led to the
Soviet Constitution being adopted in
1977 during Brezhnev's tenure."' The
Soviet Constitution made cosmetic
reforms, but did not break any new
ground in then-existing So\-iet law, ancl
did not create any meaningful expectations in the minds of ordinary Soviet
alter
citizens." It clid not ~ignific~intly
the political structure of the Solriftgovernment."
As one commentator,
Alexander Yakovlev, states, the fundamental characteristics of the Soviet
Constitution originated in the days of
Stalin. It is a constitution of the Soviets,
designed specifically to create and support the Soviet State, based upon the
guiding principles of unitarianisn~,
centralism, and subordination."
It should be obvious to the most
casual of observers that neither the
Soviet Constitution nor its preclecessors pror-i~otedor protected property
rights, conditions for foreign investment, or free enterprise.

Origins of the new Russian
Constitution
It was not until the inception of perestroika in 1985 that steps were taken
toward real reforms of Russia's collsiitution." Beginning in 1985, the Russian
Congress of People's Deputies began to
amend various provisions of the Soviet
Constitution to reflect the changing
social conditions.'" By April of 1993,
the Soviet Constitution had been
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amended more than 200 times." By
contrast, during the past 200 years, the
United States Constitution has been
amended only 27 times.
The effect of these changes, however, was to create a self-contradictory
document. For example, the Russian
Congress of Peoples Deputies amended Article 3 of the Soviet Constitution
to provide for separate legislative,
executive, and judicial branches of government. But the same draft of the
Soviet Constitution declared that the
Russian Congress of Peoples Deputies
were empowered to "make decisions
on any matter assigned to the jurisdiction of tlie Russian federation."'"^
another
example,
the
Soviet
Constitution continued to contain references to the Union of Soviet Socialist
Republics long after thatentity's
demise.'" In the end, the Soviet
Constitution, which may be viewed as
an amalgam of principles remnant of
the Stalinist Constitution n~ithrelatively classical principles of separation of
powers, became "t\vo completely
incompatible constitutions unnaturally
fused into a single document."'"
111 1990, the Supreme Soviet of the
Russian Federation commissioned the
development of an entirely new constitution which resulted in the Russian
Constitution."
The
Russian
Constitution bvas approved by 52% of
the votes cast by 28% of tlie eligible voters:: and was finally adopted on
December 12, 1993. The structure of
this constitution will be discussed
below.

The structure of the Russian
Constitution
Structure of government
The Russian Constitution divides
the government into three branches:
tl~eexecuiive branch, the iegislative
branch (composed of an upper house,
called tlie Counsil of the Federation,
and a lower l~ouse,called the Duma),
and the judicial branch.'l
The Executiz~eBn711c/z
The presidency is the strongest of

the three branches. The President is the
head of state, commander-in-chief, and
head of the security counsil. He may
declare war, being obligated only to
"inforn~" congress.
He may also
declare martial law inside Russia, subject to confirmation by the Counsil of
the Federation. Impeaching a president is difficult-the only grounds are
treason or a serious crime.
Tile Legislntiuc Brnncli
The upper house of the I~sislatureis
called the Counsil of the Federation. It
has 178 members, two from each of the
particular political subdivisions within
Russia. The Counsil has jurisdiction
over border changes, use of the army,
and relations between the central government and the various regions. Laws
passed by the lower house, or Duma,
involving econon~icand defense policy
require approval from the upper
house.
The ioxver house, or Duma, is a
body that comprises 450 deputies who
are elected for four-year terms. The
Duma must approve the government's
fiscal policies. It may draft budgetary
laws, but only wit11 the government's
consent.
T1x j~~[iicinl
Br1711cI1
With regard to the judiciary, the
Russian Constitution establishes a
Constitutional Court, a Supreme Court,
and the Superior Court of Arbitration.
It enlarges the Constitutional Court,
which is granted authority to interpret
the constitution, from 13 to 19 justice^.'^
The jurisdiction of the Constitutional
Court extends to interpretation of the
Russian Constitution, determination of
the validity of acts of organs of government, and resolution of disputes
among organs of governn~ent.'~The
court also has jurisd~ctionover treaties
between components of the Russian
Federa tion and over international
treaties of the Xussian Federation that
have not entered into force.
The Russian Constitution also recognizes Russia's Supreme Court as
"the highest judicial organ for civil,
criminal, administrative, or other cases
under the jurisdiction of the courts of

general jurisdiction"" and tlie Superior
Court of Arbitration as "the highest
judicial organ for tlie resolution of economic disputes and otlier cases examined by the courts of arbitration." ?"
Justices for the three courts
described above are appointed by the
Counsil of the Federation, upon the
subnzissiorz of tlze President. '"

energy sector of its economy. It
remains to be seen, however, how the
personal and economic rights enumerated in tlze Russian Constitution will be
interpreted and enforced by tlze
Russian courts, and what supplemental
legislation will be enacted by the
Russian legislature in support of the
rights granted in the Russian
Constitution.

Rights granted to Russian citizens
The Russian Constitutiori enumerates various personal and economic
rights.'" It contains sweeping, if vaguely defined, assurances of ideological
freedom," religious freedoni,?' and
"liu~lianand civil riglzts."" Its drafters
relied upon such documents as the
Ulziversal Declaration of Human
Rights, the International Covenant on
Civil and Political Rights, the
International Covelzant on Economic,
Social, and Cultural R i ~ h t s".
Many of these rights, such as the
"right" to x~rorkand leisure are inconsistent with a frce societ!,. Since these
"rights" tL7ere includecl, lio~\.ever, in
earlier Soviet constitutions, their inclusion in the Russian Constitution was
evidently considerecl a political necessity to garner public support for its passage. 'Other rights enumerated in the
Russian Constitution are consistent
~ ~ i tal zfree society, such as the right to
freedom of speech'" and assembly'- and
the right not to have one's dwelling
entered except as prescribed by law.'"
How and whether tliese rights will be
interpreted and enforced, however,
remains to be seen.
With regard to econon~icfreedom,
Article 8 states that "the free movement
of goods, services, and financial
resources, support for competition, and
freedom of economic activity are guaranteed private, state, municipal, and
sther forms of property elljoy equal
recognition and protection." If actually
implemented, suclz assurances cornbined with the enormous estilnated
recoverable reserves could enhance the
standing of Russia as relatively attractive place for foreign investment ill the
4

Provisions of the Russian
Constitution affecting the energy
industry
Ownership of private property
In Article 9, Section 2 of tlie Russian
Constitution, private ownership of
land is provided for: "The land and
other natural resources can be in private, state, municipal, or other forms of
ownership." It is not clear, however,
whether this provision will result in
enabling legislation to change tlze formerly sacrosanct ownership of virtually all land and certainly all underg r o ~ ~ nnatural
d
resources by "the people."'"
Other sections of the Russian
Constitution relating to private property echo the themes embodied in Article
9, Section 2. In Article 35, Section 1, the
Russian Constitution states that "[tll~e
right of private ownership is protected
by law." In Article 36, Section 1, the
Russian Constitution provides that
"[clitizens and their associations are
entitled to hold land in private ownership." Furthermore, in Article 36,
Section 2, the Russian Constitution
establishes that "[olwners [may] freely
possess, utilize, and dispose of land
and other natural resources provided
that this does not damage tlze eizvironlnent and does not violate the rights
and legitimate interests of others."

Reguiation of mineral resources
With regard to tlze regulation of
mineral resources, tlie Russian
Constitution, consistent with tlze
Federative Treaty"' that predated the
constitution, states in Article 72,
Section l(c) that "issues relating to the

ownership, use, and disposal of land,
mineral resources, water, and other
natural resources" fall within "tlze joint
jurisdiction of the Russian Federation
and the components of the Russian
Federation." Also falling under the
joint jurisdiction of the Russian
Federation and the component parts of
the Russian Federation are "administrative,
administrative-procedural,
labor, family, housing, land, water, and
forestry legislation, and legislation on
mineral resources and on environmental protection." The importance of such
provisions to the energy industry
investor are that, in conjunction wit11
obtaining certain approvals from
Moscow authorities, in many instances
one also will be required to obtain similar approvals from other authorities,
both local and regional, to obtain all
necessary consents.
These constitutio~~alpro\risions
relate to the three dominant acts which
govern licensing in the petroleum
i n d ~ ~ s t r ywhich
,
were enacted before
tlze adoption of the R ~ ~ s s i a n
Constitution." The first of these acts is
the Law of the Russian Federation
Concerning Subsurface Resources (the
"Subsurface Resource Law"), adopted
in February of 1992, which is tlie
"umbrella" law. It contains general
parameters concerning the developminerals.
ment of under:;round
Consistent
witli
the
Russian
Constitution, the Subsurface Resource
Law creates a system of joint jurisdiction between the Russian Federation
and its component parts. While the different levels of government share jurisdiction, the investor deals wit11 only
one licensing autlzority, which is currently the State Committee on
Underground Resources. The second
law is tlze Statute on Licensing, adopted in July of 1992, which provides sunY
plemental legislation connected with
the Law on Underground Resources.
Finally, tlie Law on Mineral
Payments was adopted in October of
1992, and establishes mechanisms for
administering payments made by mineral licensees. Several other laws of
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importance to the energy industry,
such as tlie Federal Law oil Production
Sharing Agreements ~\.itll Foreign
Investors in Oil and Gas Developlnent
Projects and a law providing the basis
for a ~ ~ a i v eofr sovereign iinmunit!.
from judicial action, are being considered or to be considered by committees
witl-iin the Duma The first part of a
revised Civil Code of tlie Russian
Federation, concerning natural and
juridical persons, including forms ot
business orga~iizations,lcas passed by
the Duma on October 1, 1993, signed
illto la\\* 011 November 30, 1994, and
became effective oil January 1, 1995.
The remaining parts of the rei.ised ci\,il
code are being considered \\,itl~incommittees of the Duma and are likely to
iliclu~leimportant p r o ~ ~ i s i o ncoilcerIis
ing o ~ v ~ ~ e r s lofi i planil
the moiiification of such o~vnersliip.
T l i ~ i ,1\7ith tlie exception of the
nc~vl!. 'iiiol-7teii pirt one of the R ~ i s s i a i ~
ci~riici~~ji.,
although adopted prior to
the ail\.ent ot tlie Russian Constit~~tion,
faciall),, the existing lal\.s, described
above, adopted by the Russian
Federation concerning the petroleun~
iiidustr! appear to be coi~sistentlvith
pro\risions of the Russian Constitution
concerning mineral resources.

Conclusion
While the foregoing may p r o ~ , i d e
the energy industry investor lvitli an
indication as to developments in constitutional law in Russia, and other
related legislative developinents, tile
autliors believe that it is too early iii the
I~istory of post-coup Russia to dralj7
any firm conclusions concerning holv
tlie investor will be affected by political
developments in Russia. Only tinie
will decide whether the Russian
Constitution will become tlie cornerstone for preserving the liberty of
Russian citizens. Hopefully, for the
sake of both investors and Russian citizens, the Russian Constitutioil will
serve as a basis to enable the judicial
branch of the Russian government to
protect individual rights to liberty and,
April 1995 * Vol.4, No. 2 * Russian Oil & Gas Guide

for tlie energy industry investor, the
importaiit rights to own, freely use,
and dispose of private property.
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