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I. Introduction
The emer gence of rel a tively free-mar ket eco nomic pol i cies in the de vel op ing na -
tions of the world has cre ated im mense op por tu ni ties for West ern in ves tors. How -
ever, along with these op por tu ni ties co mes sub stan tial risk. In ad di tion to  ordinary
busi ness risk, which is faced by ev ery busi ness man or in ves tor whether in vest ing at
home or abroad, in ves tors in de vel op ing coun tries face po lit i cal risk that is much
greater than that ex pe ri enced when in vest ing in lib eral West ern de moc ra cies.
Po lit i cal risk is the risk that the laws of a coun try will un ex pect edly change to the
in ves tor’s det ri ment af ter the in ves tor has in vested cap i tal in the coun try, thereby
re duc ing the value of the in di vid ual’s in vest ment. Put sim ply, po lit i cal risk is the
risk of gov ern ment in ter ven tion.1 Ex am ples of po lit i cal risk are the risks that a
gov ern ment will raise im port or ex port du ties, in crease taxes, im pose fur ther reg u -
la tions, or na tion al ize or ex pro pri ate the as sets of the in ves tor.

* LL.M. (In ter na tional Busi ness Law) (1992), Uni ver sity of Lon don—King’s Col lege Lon don;
J.D. (1991), Paul M. Hebert Law Cen ter, Lou i si ana State Uni ver sity; B.A. Eng lish Lit er a ture
(1988), Lou i si ana State Uni ver sity.  [Ed i tors’ note: Up dated au thor af fil i a tion and con tact in for -
ma tion are as fol lows: Mr. Comeaux is a share holder with Thomp son & Knight, P.C., in Dal las,
where he prac tices com mer cial real es tate law. Email: pcomeaux@tklaw.com.]
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1 One type of po lit i cal risk that is not of ten rec og nized as such is the very abil ity of leg is la -
tures to en act leg is la tion, to change the rules from day to day. As pointed out by the late
Ital ian le gal the o rist Bruno Leoni in his Free dom and the Law, even if a given stat ute is writ -
ten clearly, “we are never cer tain that to mor row we shall still have the rules we have to day.”
BRUNO LEONI, FREE DOM AND THE LAW 75 (3d ed. 1991) (em pha sis in orig i nal). For a de -
tailed dis cus sion of these is sues, see Pe ter H. Aranson, Bruno Leoni in Ret ro spect, 11 HARV.
J.L. & PUB. POL’Y 661 (1988); Leon ard P. Liggio & Tom G. Palmer, Free dom and the Law: A
Com ment on Pro fes sor Aranson’s Ar ti cle, 11 HARV. J.L. & PUB. POL’Y 713 (1988); and N.
Stephan Kinsella, The Irrationalism of the Civil Law (forth com ing).
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Po lit i cal risk may be a mi nor con cern to a busi ness per son in vest ing in a sta ble lib -
eral de moc racy with an in de pend ent ju di ciary and a track re cord of pro tect ing
prop erty rights; how ever, a for eign in ves tor in vest ing in an un sta ble re gime or a
re gime hos tile to prop erty rights has no such as sur ances and thus faces greater po -
lit i cal risk. For ex am ple, a Bel gian na tional in vest ing in oil and gas prop er ties in the 
United States can be rea son ably con fi dent that, in the un likely event that the gov -
ern ment were to na tion al ize his prop erty, it would have to ac count for this ac tion
be fore a neu tral U.S. court that would not al low such an ac tion to be taken ar bi -
trarily and would award just com pen sa tion.2 The in ves tor’s op tions in the face of
such in ter ven tion may be very lim ited, es pe cially if the coun try does not have an
in de pend ent ju di ciary to serve as a check on its leg is la ture.

The in ves tor can take some com fort, how ever, in the re cently signed bi lat eral
 investment trea ties be tween the U.S. and sev eral de vel op ing coun tries. These trea -
ties con tain prom ises by these coun tries guar an tee ing cer tain stan dards of treat -
ment of U.S. in ves tors and in vest ments.

In ad di tion, an in ves tor with enough clout may be able to ne go ti ate di rectly with a
host state to re ceive “in ter na tion al ized” con trac tual as sur ances con tain ing “sta bi -
li za tion clauses” and in ter na tional ar bi tra tion clauses. These clauses pro vide that
the law in place when the in ves tor ini tially in vests will con tinue to ap ply to the in -
ves tor and that dis putes be tween the in ves tor and the gov ern ment will be set tled
in a neu tral fo rum.

An in ves tor can also pur chase po lit i cal risk in sur ance. This in sur ance typ i cally
pro vides cov er age against risks such as cur rency in con vert ibil ity, ex pro pri a tion,
and war and is avail able from a num ber of sources, in clud ing na tion ally-spon sored
in sur ance agen cies, pri vate in sur ers, and the World Bank’s Mul ti lat eral In vest ment 
Guar an tee Agency (“MIGA”).

Each of these ways of con trol ling po lit i cal risk is dis cussed in turn in this Ar ti cle.3 
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2 It should be noted, how ever, that many gov ern men tal ac tions in the U.S. which are in fact
takings of prop erty rights, such as zon ing reg u la tions and taxes, are not al ways con sid ered
to be takings by U.S. courts. See gen er ally RICH ARD A. EP STEIN, TAK INGS: PRI VATE PROP -
ERTY AND THE POWER OF EM I NENT DO MAIN (1985).

3 Much of the ma te rial pre sented in this Ar ti cle ap peared pre vi ously in Paul E. Comeaux &
N. Stephan Kinsella, Re ducing the Po lit i cal Risk of In vesting in Rus sia and Other C.I.S. Re -
pub lics: In ter na tional Ar bi tra tion and Sta bi li za tion Clauses, RUS SIAN OIL & GAS GUIDE,
Apr. 1993, at 21; N. Stephan Kinsella & Paul E. Comeaux, United States Bi lat eral In vest ment 
Treaties with Rus sia and Other C.I.S. Re pub lics, RUS SIAN OIL & GAS GUIDE, July 1993, at
23; Paul E. Comeaux & N. Stephan Kinsella, Po lit i cal Risk and Pe tro leum In vest ment in Rus -
sia, CUR RENTS 48 (Sum mer 1993); Paul E. Comeaux & N. Stephan Kinsella, In suring In -
vest ments in Rus sia and Other C.I.S. Re pub lics: OPIC and MIGA, 2, RUS SIAN OIL & GAS
GUIDE, Oc to ber 1993.
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II. Bilateral Investment Treaties
Po lit i cal risk may be sub stan tially re duced if a treaty to pro tect pri vate in vest ment
is in place be tween the for eign state and the in ves tor’s home state. Treaties aimed
spe cif i cally at pro tect ing pri vate for eign di rect in vest ment are called bi lat eral in -
vest ment trea ties (“BITs”). BITs set forth stan dards for treat ment of for eign in -
ves tors in ar eas such as ex pro pri a tion of prop erty, re pa tri a tion of funds, and
set tle ment of dis putes.

While in ves tors can, and should, use other meth ods to re duce po lit i cal risks—such as
con ces sion agree ments4 and gov ern ment-spon sored in sur ance pro grams5—the pres -
ence of a treaty pro vides a strong in cen tive for a host state to honor its ob li ga tions un -
der in ter na tional law and its agree ments with the in ves tor. When a host state vi o lates
the rights guar an teed to the in ves tor by the treaty, that state has not only vi o lated
norms of cus tom ary in ter na tional law (such as the re quire ment to ex pro pri ate only
for a pub lic pur pose, in a non dis crim i na tory fash ion, and upon the pay ment of
prompt, ad e quate, and ef fec tive com pen sa tion6, but has also breached a treaty with
the in ves tor’s home state.

While Eu ro pean coun tries have been suc cess fully ne go ti at ing BITs since the late
1950s,7 the United States did not be gin to do so un til the early 1980s.8 In 1982, the 
United States an nounced the for mu la tion of a model BIT, which was up dated in
1983, 1984, and again in 1987. The model BIT is used as a start ing point in all BIT
ne go ti a tions con ducted by the United States.9

It is likely that BITs will soon be in place be tween the United States and sev eral de -
vel op ing coun tries, in clud ing many of the C.I.S. re pub lics. As part of its on-go ing
pro gram of ne go ti at ing BITs with its trad ing part ners, es pe cially less de vel oped
coun tries, the United States has signed BITS with the Rus sian Fed er a tion and sev -
eral other states. The U.S.-Rus sia BIT re ceived the ad vice and con sent10 of the
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4 See in fra Part III.
5 See in fra Part IV.
6 See M. N. SHAW, IN TER NA TIONAL LAW 516-21 (1991).
7 “West Ger many and Pa ki stan signed the first BIT in 1959.” Jeswald W. Salacuse, BIT by

BIT: The Growth of Bi lat eral In vest ment Treaties and Their Im pact on For eign In vest ment in
De veloping Coun tries, 24 INT’L LAW. 655 (1990).

8 Pre vi ously, is sues of pri vate for eign in vest ment were ad dressed col lat er ally in trea ties
known as Friend ship, Com merce, and Nav i ga tion Treaties (“FCNs”). Al though the first
FCN was ne go ti ated with France by Benjamin Frank lin, Ar thur Lee, and Silas Deane
shortly af ter the sign ing of the Dec la ra tion of In de pend ence, BITs were the first trea ties fo -
cused solely on these is sues. Ken neth J. Vandevelde, The Bi lat eral In vest ment Treaty Pro -
gram of the United States, 21 COR NELL INT’L L.J. 201, 203-13 (1988). For fur ther dis cus sion
of FCNs, see id. at 204. See also Valerie H. Ruttenberg, The United States Bi lat eral In vest -
ment Treaty Pro gram: Vari a tions on the Model, 9 U. PA. J. INT’L BUS. L. 121 (1987).

9 Vandevelde, su pra note 8, at 210-11.
10 The treaty power is granted to the Pres i dent, by and with the ad vice and con sent of the Sen -

ate, pro vid ing two-thirds of the Sen a tors pres ent con cur. U.S. CONST. art. II, § 2, cl. 2.
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U.S. Sen ate and re quires sim i lar do mes tic ap proval from the Rus sian gov ern ment
be fore it en ters into force.11

This sec tion dis cusses the ma jor pro vi sions of the U.S.-Rus sia BIT, as an ex am ple
of a typ i cal U.S. BIT, and ex am ines how these pro vi sions will af fect in ves tors.12

A. The U.S.-Russia BIT
The BIT be tween Amer ica and Rus sia (the “U.S.-Rus sia BIT”) was signed in
Wash ing ton, D.C. on June 17, 1992.13 It is the first BIT with a C.I.S. Re pub lic to
be sub mit ted for Sen ate con sid er ation14 and has since been ap proved by the
United States Sen ate.15 Al though the U.S.-Rus sia BIT im poses ob li ga tions on
both Rus sia and the United States with re spect to for eign in vest ment, we fo cus
here on Rus sia’s ob li ga tions to Amer i can in ves tors un der the BIT.

The is sues ad dressed by the U.S.-Rus sia BIT in clude: the stan dard of treat ment of
U.S. in vest ment by Rus sia; the le gal ity of and rem e dies for ex pro pri a tion of U.S.
in vest ments; the trans fer of cur rency into and out of Rus sia; cer tain pro vi sions for 
the set tle ment of in vest ment dis putes; the du ra tion of the U.S.-Rus sia BIT; and
the sta tus of the U.S.-Rus sia BIT in the event that the Rus sian Fed er a tion splits
apart.

1. Treatment of Investment
Ar ti cle II con cerns the stan dard of treat ment which Rus sia must pro vide to U.S.
in ves tors and their in vest ments.16 These stan dards fall into two broad cat e go ries:
rel a tive treat ment, which means that Rus sia must treat U.S. in vest ment as well as
it treats in vest ment from any other coun try; and ab so lute treat ment, which states
that Rus sia must treat U.S. in vest ment fairly and eq ui ta bly, and in ac cor dance with 
in ter na tional law, re gard less of how it treats non-U.S. in vest ment.

C.2 - 4
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11 Tele phone In ter view be tween Paul E. Comeaux and the Of fice of Treaty In for ma tion,
United States De part ment of State (Nov. 30, 1994).

12 For fur ther dis cus sion of BITs, see KEN NETH J. VANDEVELDE, UNITED STATES IN VEST -
MENT TREATIES: PO LICY AND PRAC TICE (1992), and Ken neth J. Vandevelde, U.S. Bi lat eral
In vest ment Treaties: The Sec ond Wave, 14 MICH. J. INT’L L. 621 (1993). See also Salacuse, su -
pra note 7; Vandevelde, su pra note 8; Mi chael R. Read ing, Note, The Bi lat eral In vest ment
Treaty in ASEAN: A Com par a tive Anal y sis, 42 DUKE L.J. 679 (1992); Eileen D. Denza &
Shelagh B. Brooks, In ter na tional Pro tec tion of In vest ment Treaties, 36 INT’L & COMP. L.Q.
909 (1987); T. Modybo Ocran, Bi lat eral In vest ment Pro tec tion Treaties: A Com par a tive
Study, 8 N.Y.L. SCH. J. INT’L & COMP. L. 401 (1987); Ruttenberg, su pra note 8.

13 Treaty Con cern ing the En cour age ment and Re cip ro cal Pro tec tion of In vest ment, June 17,
1992, U.S.-the Rus sian Fed er a tion, S. TREATY DOC. NO. 102- 33, 102d Cong., 2d Sess.
[here in af ter U.S.-Rus sia BIT].

14 Let ter of Submittal from Sec re tary of State Law rence S. Eagleburger to Pres i dent George
Bush (July 21, 1992) (in cluded with the U.S.-Rus sia BIT).

15 Id.
16 U.S.-Rus sia BIT, su pra note 13, art. II, S. TREATY DOC. NO. 102- 33 at 6-9.
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Rel a tive Stan dards. Para graph 1 of Ar ti cle II pro vides for “rel a tive” stan dards of
treat ment, by re quir ing Rus sia to treat U.S. in vest ment “on a non dis crim i na tory
ba sis” with non-U.S. in vest ment, sub ject to ex cep tions in cer tain sec tors of the
econ omy which are listed in an An nex to the BIT.17 

These rel a tive stan dards are some times known as “na tional treat ment” and
“most-fa vored-na tion” (“MFN”) treat ment. Na tional treat ment gen er ally re -
quires the host state to treat the for eign in vest ment no less fa vor ably than the in -
vest ment of its own na tion als; MFN treat ment re quires the host state totreat the
in vest ment no less fa vor ably than it treats the in vest ment of any third coun try’s
in ves tors.18 Para graph 4(a) of the Pro to col to the U.S.- Rus sia BIT spe cif i cally re -
fers to the re quire ment to ac cord na tional treat ment with re spect to the en try of
in vest ments.19

The ex cep tions listed in the An nex gen er ally re late to mat ters such as land, power
pro duc tion, state loans, bank ing, and mass me dia.20 One sig nif i cant sec tor in
which Rus sia re serves the right to make ex cep tions is “own er ship of land and use
of sub soil and nat u ral re sources.”21 Heribert Golsong, In tro duc tory Note to Rus -
sian Fed er a tion-United States: Treaty Con cern ing the En cour age ment and Re cip ro -
cal Pro tec tion of In vest ment, 31 I.L.M. 794 (1992).

At tached to the U.S.-Rus sia BIT is a let ter be tween the U.S. and Rus sia con tain ing
an un der stand ing of the BIT shared by both coun tries. The let ter states that [b]ased
on the Law of the Rus sian Fed er a tion on Sub soil and leg is la tion re lat ing to nat u ral
re sources, the Rus sian Fed er a tion has re served the right to make or main tain ex cep -
tions to na tional treat ment for the use of sub soil and nat u ral re sources. The afore -
men tioned Law on Sub soil in prin ci ple ac cords na tional treat ment to for eign
in vest ment con cern ing the use of sub soil. . . . [T]he Rus sian Fed er a tion in tends to
con tinue to ac cord na tional treat ment to in vest ments of na tion als and com pa nies of 
the United States with re spect to the use of sub soil and nat u ral re sources. 

Such un der stand ing “con sti tutes an in te gral part of the Treaty.” There fore, even
though Rus sia re serves the right to make ex cep tions to na tional treat ment for
the use of the sub soil and nat u ral re sources, it ap pears to be at tempt ing to prom -
ise, . . . with out mak ing an ab so lutely bind ing com mit ment, that it will not deny
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17 Id.
18 Vandevelde, su pra note 8, at 202.
19 U.S.-Rus sia BIT, su pra note 13, Pro to col, S. TREATY DOC. NO. 102-33 at 23.
20 Id.
21 It is note wor thy that in the U.S.-Rus sian treaty the United States has ac cepted, for a pe riod

of five years, the re quire ment of a spe cial in vest ment per mis sion by the Rus sian Gov ern -
ment for “large-scale in vest ments that ex ceed the thresh old amount set forth in the Rus sian 
Fed er a tion Law on For eign In vest ments of July 4, 1991.” It should be re called that Ar ti cle
16 of the Law re quires that “en ter prises into which for eign in ves tors con trib uted in ex cess
of the to tal of 100 mil lion Ru bles” be sub ject to an ap proval pro cess by the Rus sian
Gov ern ment. 
Heribert Golsong, In tro duc tory Note to Rus sian Fed er a tion-United States: Treaty Con cern -
ing the En cour age ment and Re cip ro cal Pro tec tion of In vest ment, 31 I.L.M. 794 (1992).
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na tional treat ment to U.S. com pa nies and na tion als in vest ing in nat u ral re sources
in Rus sia.22

The per mit ted ex cep tions ap ply only to the pro vi sions of Para graph 1, which con -
cerns na tional treat ment, and Rus sia has prom ised in the An nex to the U.S.- Rus -
sia BIT to keep fu ture ex cep tions to a min i mum. Fur ther, “[a]ny fu ture ex cep tion
by [Rus sia or the U.S.] shall not ap ply to in vest ment ex ist ing in that sec tor or
mat ter at the time the ex cep tion be comes ef fec tive.”23 

Ab so lute Stan dards. Para graph 2 of Ar ti cle II pro vides for “ab so lute” stan dards of
treat ment. Rus sia must pro vide the in vest ment with fair and eq ui ta ble treat ment,
full pro tec tion and se cu rity, and treat ment not in con sis tent with the norms and
prin ci ples of in ter na tional law.24 Rus sia may not im pair by ar bi trary or dis crim i na -
tory mea sures the man age ment, op er a tion or other use of in vest ments.

Finally, Rus sia must ob serve any con ces sions it en ters into with U.S. na tion als or
com pa nies.25 Be cause the BIT is not yet in force and could ter mi nate in the fu ture
even af ter it does come into force (dis cussed be low), and be cause of Rus sia’s
power to make ex cep tions with re spect to nat u ral re sources, an in ves tor would be
wise to con sider the use of a con ces sion to pro tect his in vest ment, as dis cussed in
Part III, be low.

Other protections. Other pro vi sions of Ar ti cle II guar an tee the right of U.S. in ves -
tors to bring U.S. na tion als to Rus sia to es tab lish and op er ate the in vest ment
(Para graph 3) and to hire top man a ge rial per son nel of their choice, re gard less of
na tion al ity (Para graph 4). Rus sia is barred from im pos ing on the in ves tor re quire -
ments to ex port goods pro duced, or to pur chase goods and ser vices lo cally, or
other sim i lar re quire ments (Para graph 5). Rus sia is to pro vide ef fec tive means of
as sert ing claims and en forc ing rights re lated to in vest ments and in vest ment agree -
ments (Para graph 6) and must pub lish all laws or reg u la tions af fect ing in vest ments 
(Para graph 7).

2. Expropriation
Pro vi sions pro tect ing an in di vid ual’s in vest ment from the con se quences of an ex -
pro pri a tion or na tion al iza tion are of par tic u lar im por tance—es pe cially in an un -
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22 Kinsella & Comeaux, su pra note 3, at 24.
23 Id.
24 Cer tain re quire ments in the treaty are re dun dant with al ready- ex ist ing re quire ments of in -

ter na tional law. Al though the treaty binds Rus sia to the re quire ments of in ter na tional law,
by its na ture in ter na tional law binds Rus sia even when there is no BIT in place. See Shaw, su -
pra note 6, at 516-521.

25 Para graph 2(c) re fers to “ob li ga tions [Rus sia] may have en tered into with re gard to in vest -
ments. . . .” This type of agree ment is known as a con ces sion. See id. at art. I, § (f) (de fin ing
“in vest ment agree ment” as “an agree ment be tween a Party (or its agen cies or in stru men tal i -
ties) and a na tional or com pany of the other Party con cern ing an in vest ment”). Al though it
is use ful to have this ob li ga tion em bod ied in a treaty, this pro vi sion is some what re dun dant,
since Rus sia need not be a party to a treaty to be ob li gated un der a con ces sion agree ment.
Id. at 516, and in fra part III.

F:\BOOKS01\COMEAUX\2001-02\Booklet C2.vp
Friday, May 25, 2001 9:15:34 AM



sta ble re gime such as Rus sia, which also has a his tory of hos til ity to wards pri vate
prop erty rights.

Ar ti cle III of the U.S.-Rus sia BIT lim its Rus sia’s right to ex pro pri ate U.S. in vest -
ments in Rus sia and pro vides for com pen sa tion when ex pro pri a tion does oc cur.26

The Ar ti cle pro vides that in vest ments shall not be ex pro pri ated, di rectly or in di -
rectly, un less per formed: (1) for a pub lic pur pose; (2) in a non dis crim i na tory man -
ner; (3) upon pay ment of prompt, ad e quate, and ef fec tive com pen sa tion; and (4)
in ac cor dance with due pro cess of law and the “ab so lute” stan dards of treat ment
dis cussed above.

Re al is tically, al though Rus sia would be tech ni cally in breach of a treaty ob li ga tion,
as well as cus tom ary in ter na tional law, if it were to take prop erty in a dis crim i na tory
man ner or not for a pub lic pur pose, merely find ing Rus sia to have vi o lated in ter na -
tional law will be of lit tle eco nomic ben e fit to an in jured in ves tor, who may well
have lost mil lions, or even bil lions, of dol lars’ worth of as sets and other rights.

There fore, one of the most im por tant guar an tees an in ves tor can have is a
 guarantee of com pen sa tion if an ex pro pri a tion oc curs. Prac ti cally speak ing, it is
im pos si ble to pre vent a na tion from ex pro pri at ing as sets it is de ter mined to con -
fis cate be cause other states would not be will ing to pre vent the ex pro pri a tion by
force. This is es pe cially true in the con text of the mod ern move ment to wards
“per ma nent sov er eignty over nat u ral re sources,” in which many states (typ i cally,
third-world, de vel op ing econ o mies) have de clared that a state al ways re tains the
right to ex pro pri ate cer tain as sets, such as nat u ral re sources, if the “pub lic in ter -
est” de mands it—even if the state has prom ised not to do so, e.g. in a con ces sion
agree ment or in a BIT.27

It is, how ever, more ac cept able un der cur rent in ter na tional law and prac tice for a
state to bind it self to pay com pen sa tion in the event that it does na tion al ize or ex -
pro pri ate an in ves tor’s prop erty. Based upon an ob li ga tion to com pen sate, the
courts of other na tions, in cer tain cir cum stances, are will ing to en force a dam ages
award, against the as sets of the of fend ing state which are lo cated within the
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26 U.S.-Rus sia BIT, su pra note 13, art. III, S. TREATY DOC. NO. 102-33 at 9-10.
27 For fur ther dis cus sion of the con cept of “per ma nent sov er eignty over nat u ral re sources,”

see G.W. Haight, The New In ter na tional Le gal Or der and the Char ter of Rights and Duties of
States, 9 INT’L LAW. 591 (1975); Andres Rozenthal, The Char ter of Eco nomic Rights and
Duties of States and the New In ter na tional Le gal Or der, 16 VA. J. INT’L L. 306 (1976); Charles 
N. Brower and John B. Tepe, The Char ter of Eco nomic Rights and Duties of States, 9 INT’L
LAW. 295 (1975); F. V. Gar cia-Amador, The Pro posed New In ter na tional Eco nomic Or der; A
New Ap proach to the Law Gov erning Na tion al iza tion and Com pen sa tion, 12 LAW. OF THE
AM. 1 (1980); Shaw, su pra note 6, at 521-23.
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court’s ju ris dic tion.28 It is seen as less of an in fringe ment on the sov er eignty of the 
con fis cat ing state to sim ply en force a com mit ment to pay com pen sa tion than to
de clare that the con fis cat ing state may not per form ex pro pri at ing acts within its
own sov er eign ter ri tory.29

Thus the pro vi sion of Ar ti cle III re quir ing “pay ment of prompt, ad e quate and ef -
fec tive com pen sa tion” is one of the most po ten tially use ful to an in ves tor. Such a
re quire ment is likely to be one of the most ef fec tive in terms of pro tect ing the
value of the in vest ment be cause other na tions are more will ing to en force a dam -
ages award based on this ob li ga tion and be cause Rus sia would be less will ing to ex -
pro pri ate in the first place if it would have to pay for the prop erty it con fis cates.
Of fur ther ben e fit to the in ves tor is the adop tion of the “prompt, ad e quate and ef -
fec tive com pen sa tion” stan dard and the fur ther re quire ment that com pen sa tion
should be the “fair mar ket value of the ex pro pri ated in vest ment im me di ately be fore
the expropriatory ac tion was taken or be came known. . . .”30 This com pen sa tion
stan dard is the “Hull For mula,” which is pro moted by the United States but is not
uni ver sally ac cepted as cus tom ary in ter na tional law. This stan dard better pro tects
the in ves tor by in sist ing that the ag gres sor na tion pay the true eco nomic value of
the in vest ment which is taken, rather than “ap pro pri ate” com pen sa tion—an in ad e -
quate stan dard which is of ten fa vored by less de vel oped coun tries.31
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28 For in for ma tion con cern ing en force ment of ar bi tral awards, see Ian F. G. Baxter, In ter na -
tional Busi ness Dis putes, 39 INT’L & COMP. L.Q. 288 (1990); Leo J. Bouchez, The Pros pects
for In ter na tional Ar bi tra tion: Dis putes Be tween States and Pri vate En ter prises, 8 J. INT’L
ARB. 81, 111 pas sim (1991); Pe ter M. McGowan, Ar bi tra tion clauses as Waivers of Im mu nity 
from Ju ris dic tion and Ex e cu tion Un der the For eign Sov er eign Im mu nities Act of 1976, 5
N.Y.L. SCH. J. INT’L & COMP. L. 409, 417-19 (1984); Notes: En forcing In ter na tional Com -
mer cial Ar bi tra tion Agree ments and Awards Not Sub ject to the New York Con ven tion, 23 VA.
J. INT’L L. 75 (1982); Geor ges R. Delaume, State Con tracts and Trans na tional Ar bi tra tion, 75 
AM. J. INT’L L. 784 (1981); and J. Stew art McClendon, En force ment of For eign Ar bi tral
Awards in the United States, 4 NW. J. INT’L L. & BUS. 58 (1982).

29 It is not re al is tic to ex pect an award of spe cific per for mance, or of res ti tu tion, to ei ther be
awarded or en forced against a sov er eign state. Al though the tri bu nal in Tex aco Over seas Pe -
tro leum Com pany v. The Gov ern ment of the Lib yan Arab Re pub lic, Award on the Merits of
Jan u ary 19, 1977, 53 I.L.R. 389 (1979), 17 I.L.M. 1 (1978), awarded res ti tu tion, such an
award will not, in prac tice, be en force able against the of fend ing state, nor will an award of
dam ages be en force able against prop erty within the ter ri tory of the state. “The prob lems . . . 
of en forc ing such res ti tu tion awards against a re cal ci trant state may be imag ined.” SHAW, su -
pra note 6, at 521-24. See also A. Z. El Chiati, Pro tec tion of In vest ment in the Con text of
 Petroleum Agree ments, 4 RECUEIL DES COURS D’ACADEMIE DE DROIT IN TER NA TIONAL
[R.C.A.D.I.] (Col lected Courses of the Hague Acad emy of In ter na tional Law) 9, 158 et
seq. (1987). “The fu til ity of claim ing a restitutio in integrum has be come so ap par ent that
some lit i gants do not even bother to claim it.” Id. at 161.

30 U.S.-Rus sia BIT, su pra note 13, art. III., S. TREATY DOC. NO. 102-33 at 10.
31 The in ter na tional law prin ci ple of re quir ing “ap pro pri ate com pen sa tion” in such cases was

cod i fied in U.N. Gen eral As sem bly Res o lu tion no. 1803 (XVII) of 14 De cem ber, 1962, on
Per ma nent Sov er eignty over Nat u ral Re sources, Ar ti cle 4. Gov ern ment of Ku wait v. Amer i -
can In de pend ent Oil Com pany (Aminoil), 21 I.L.M. 976, 1032 (1982), 66 I.L.R. 518 (1984).
See also Tex aco, 53 I.L.R. at 403-04; id. at 489 (cit ing the stan dard “ap pro pri ate com pen sa -
tion” with ap proval as a rule of cus tom ary law).
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This pro vi sion also re quires that com pen sa tion be paid with out de lay, in clude in -
ter est from the date of the ex pro pri a tion, be fully re al iz able, and be freely trans fer -
able at a mar ket rate of ex change.32 Golsong, su pra note 21, at 795. Ad di tionally,
the Ar ti cle pro hib its in di rect, as well as di rect, ex pro pri a tion. This pro vi sion helps
to en sure that Rus sia may not avoid the pro hi bi tion against ex pro pri a tion by in di -
rectly or grad u ally im pos ing reg u la tions33 that have the same eco nomic ef fect as a
di rect ex pro pri a tion.

Other pro vi sions in Ar ti cle III con cern the right of an in ves tor com plain ing of
an ex pro pri a tion to re view of the com plaint by the ap pro pri ate ju di cial or ad min is -
tra tive au thor i ties in Rus sia and the right of an in ves tor to be ac corded non dis -
crim i na tory treat ment by Rus sia as re gards res ti tu tion, com pen sa tion or other
mea sures fol low ing losses due to war or rev o lu tion in Rus sia.

3. Currency Transfers
Al though highly bur den some ex change con trol reg u la tions may con sti tute an ex -
pro pri a tion, ex change con trol reg u la tions which do not rise to this level can still be
very costly to in ves tors.34 Ar ti cle IV of the U.S.-Rus sia BIT ad dresses this con cern
by pro vid ing for free trans fer of cur rency into and out of the Host State.35 The
treaty states that each coun try shall al low “all trans fers re lated to an in vest ment to
be made freely and with out de lay into and out of its ter ri tory.” In ves tors are al lowed 
to con vert cur rency “into the freely con vert ible cur rency of their choice.”
The treaty gives ex am ples of what is meant by “trans fers re lated to an in vest ment.” 
Such trans fers fall into two broad cat e go ries. First, a trans fer may oc cur in the nor -
mal course of the in ves tor’s busi ness. Ex am ples in clude re turns and pro ceeds from 
the sale or liq ui da tion of all or part of an in vest ment. Sec ond, a trans fer may oc cur
as a pay ment from Rus sia to the in ves tor as com pen sa tion for a trans gres sion. If
Rus sia com pen sates the in ves tor for a vi o la tion of an agree ment be tween them,
Rus sia may not pay the money and then re fuse to al low the money to be
ex pa tri ated.
Ar ti cle IV does, how ever, list sev eral qual i fi ca tions. Rus sia is al lowed to re quire re -
ports of cur rency trans fers by the in ves tor and to im pose with hold ing taxes on ex -
pa tri ated cur rency. Finally, Rus sia is al lowed to pass laws pro tect ing the rights of
cred i tors, which may in ter fere with an in ves tor’s right to freely trans fer cur rency.
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32 Since at the time of sig na ture of the BIT there was no sin gle mar ket rate of ex change in Rus -
sia, the U.S.-Rus sia BIT car ries with it a side let ter stat ing that in the ab sence of a uni fied
rate of ex change in the Rus sian Fed er a tion at the time of rat i fi ca tion, the pro vi sion in ques -
tion has to be re ne go ti ated at the re quest of the United States. The same ap plies to a mar ket
rate for all other trans fers, re ferred to in Ar ti cle IV (2) of the Rus sian BIT. 
Golsong, su pra note 21, at 795.

33 Grad ually in creas ing reg u la tions which amount to a tak ing are some times known as “creep -
ing ex pro pri a tion.”

34 Vandevelde, su pra note 8, at 244.
35 U. S.-Rus sia BIT, su pra note 13, art. IV, S. TREATY DOC. NO. 102-33 at 11-12.
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4. Arbitration and Settlement of Investment Disputes
Ar ti cle VI of the U.S.-Rus sia BIT con cerns the set tle ment of dis putes be tween the 
in ves tor and the Host State.36 This Ar ti cle cov ers “in vest ment dis putes,” which
are de fined as dis putes aris ing over: (a) an in vest ment agree ment be tween the in -
ves tor and the host state; (b) the au thor ity given to the in ves tor by the Host State; 
or (c) a breach of the U.S.-Rus sia BIT it self.
If any such dis pute arises, the U.S.-Rus sia BIT man dates that the par ties first at -
tempt to ne go ti ate the dis pute be tween them selves, with or with out the help of
third-party, non-bind ing me di a tion. This rule over rides con trac tual pro vi sions be -
tween the in ves tor and the Host State to the con trary. Thus, even if the in ves tor
and the Host State are par ties to a con ces sion which pro vides that, upon vi o la tion
of the con ces sion, ei ther party may im me di ately in voke bind ing ar bi tra tion, the
U.S.-Rus sia BIT man dates that the par ties must nev er the less first at tempt to set tle 
their dif fer ences by ne go ti a tion. An in ves tor that ne go ti ates to re solve an in vest -
ment dis pute in ac cor dance with this pro vi sion of the U.S.-Rus sia BIT should
keep re cords of such ne go ti a tions to pre vent later claims by the Host State that no 
such ne go ti a tions were un der taken.
If the in vest ment dis pute can not be re solved by ne go ti a tion be tween the par ties,
the par ties are then al lowed to set tle their dis pute “in ac cor dance with pre vi ously
agreed, ap pli ca ble dis pute-set tle ment pro ce dures.”37 This pro vi sion con tem plates
and al lows dis pute set tle ment pro vi sions, such as in ter na tional ar bi tra tion pro vi -
sions, in agree ments be tween a Host State and an in ves tor.38 The U.S.-Rus sia BIT
states that these dis pute-set tle ment pro ce dures are en force able in ac cor dance with 
“the terms of the agree ment, rel e vant pro vi sions of do mes tic law, and ap pli ca ble
in ter na tional agree ments re gard ing en force ment of ar bi tral awards.”39

Finally, Ar ti cle VI pro vides a mech a nism by which the in ves tor may in sist upon ar -
bi tra tion of an in vest ment dis pute be fore an in ter na tional ar bi tral body, even if the 
par ties did not pro vide for this type of dis pute res o lu tion in their con tract or con -
ces sion. This pro vi sion al lows ar bi tra tion of an in vest ment dis pute be fore one of
the fol low ing ar bi tral bod ies: the In ter na tional Cen ter for In vest ment Dis putes
(the “ICSID”),40 if the Rus sian Fed er a tion has be come a party to the treaty which
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36 Such dis putes are dif fer en ti ated from dis putes be tween the U.S. and Rus sia them selves,
which are gov erned by Ar ti cles V and VII. Id. arts. V, VI, VII at 12-16.

37 Id. art. VI at 13.
38 See in fra part III.
39 This pro vi sion may be in ter preted to mean that dis pute set tle ment pro vi sions can be in val i -

dated by do mes tic law. This in ter pre ta tion would al low the Host State to in val i date an in ter -
na tional ar bi tra tion pro vi sion that it had pre vi ously agreed to in a con ces sion by leg is lat ing
against it. The in ves tor can best pro tect it self from this con tin gency by in clud ing a sta bi li -
za tion clause in any con tract ne go ti ated with a state. For fur ther dis cus sion of sta bi li za tion
clauses, see in fra Part III.

40 The ICSID is an in ter na tional ar bi tral in sti tu tion with both a stand ing sec re tar iat and rules
for ar bi tra tion be tween states and na tion als of other states. It was formed by the Con ven -
tion on the Set tle ment of In vest ment Dis putes Be tween States and Na tionals of Other
States, which was signed in Wash ing ton D.C. in March of 1965. Cur rently, over 100
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au tho rized ICSID; the Ad di tional Fa cil ity of ICSID (the “Ad di tional Fa cil ity”);41

the Ar bi tra tion Rules of the United Na tions Com mis sion on In ter na tional Trade
Law (the “UNCITRAL Rules”); or any other in sti tu tional ar bi tra tion fa cil ity
which is agreed upon by the par ties to the dis pute.
In the U.S.-Rus sia BIT it self, Rus sia gives its con sent to ar bi tra tion be fore the
ICSID, the Ad di tional Fa cil ity, or un der the UNCITRAL Rules. The in ves tor has
the op tion to con sent at any time af ter six months from the date that the in vest -
ment dis pute arose. Once the in ves tor con sents, then ei ther Rus sia or the in ves tor
may bring an ac tion be fore the par tic u lar ar bi tra tion body to which the in ves tor
has given its con sent.
This pro vi sion is rel e vant in sit u a tions ei ther where the dis pute set tle ment pro vi -
sions in a con tract be tween Rus sia and an in ves tor do not cover a par tic u lar in vest -
ment dis pute or where there are no in vest ment dis pute pro vi sions be tween Rus sia
and the in ves tor. The in ves tor may nev er the less in voke in ter na tional ar bi tra tion
by con sent ing to it un der this pro vi sion. How ever, it would be pru dent for an in -
ves tor to ne go ti ate set tle ment dis pute mech a nisms in its agree ments with Rus sia
rather than re ly ing upon this pro vi sion. Such dis pute pro vi sions can be tai lored to
the par tic u lar needs of the in ves tor and can in clude such safe guards as a sta bi li za -
tion clause.42

5. Termination of the U.S.-Russia BIT
Ar ti cle XIII pro vides that the BIT en ters into force thirty days af ter it has been
rat i fied by both the U.S. and Rus sia and re mains in force for at least ten years.43

Of par tic u lar im por tance to in ves tors with al ready-ex ist ing in vest ments in Rus sia, 
this Ar ti cle also pro vides that the BIT “shall ap ply to in vest ments ex ist ing at the
time of en try into force as well as to in vest ments made there af ter.”44 This pro vi -
sion helps re duce any in cen tive an in ves tor might have to wait un til the BIT is in
force be fore in vest ing, and also, as a bo nus, pro tects cur rent in vest ments on
anequal foot ing with post- BIT in vest ments.
Af ter the ini tial ten-year pe riod, ei ther Rus sia or the U.S. may, by giv ing at least
one year’s writ ten no tice, ter mi nate the BIT. There af ter, any pro spec tive in ves tor
would be aware that the BIT was no lon ger in force and could de cide not to in vest
in Rus sia if the risk was felt to be too high. For in ves tors who had al ready in vested
in Rus sia, the Ar ti cle pro vides that the pro vi sions of the BIT con tinue to be ef fec -
tive for a pe riod of ten years from the date of ter mi na tion of the treaty. There fore,
any in ves tor re ly ing upon the protections af forded by the U.S.-Rus sia BIT should
be aware that Rus sia could, at any time af ter the ini tial ten-year pe riod, an nounce
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coun tries are par ties to the ICSID Con ven tion. As of this writ ing, Rus sia has signed but
not rat i fied the con ven tion. See gen er ally The Con ven tion on the Set tle ment of In vest ment
Dis putes, 136 R.C.A.D.I. 330 (1972).

41 The ICSID Ad di tional Fa cil ity is a part of the ICSID and is de signed to han dle ar bi tra tion
be tween States which are not a part of the ICSID con ven tion and na tion als of other States.

42 For fur ther dis cus sion of sta bi li za tion clauses, see in fra Part III.
43 U.S.-Rus sia BIT, su pra note 13, art. xiii, S. TREATY DOC. NO. 102-33 at 19-20.
44 Id. at 19.
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ter mi na tion of the BIT, giv ing the in ves tor ben e fits un der the BIT for only eleven
more years (one year’s no tice to ter mi nate plus ten years af ter ter mi na tion).
To the ex tent that in ves tors re quire pro tec tion last ing lon ger than this, other op -
tions, such as in vest ment in sur ance pro grams or con ces sion agree ments ne go ti -
ated di rectly with the gov ern ment that con tain a lon ger term than that of the BIT,
should be con sid ered.

6. Dissolution of the Russian Republic
Given re cent un rest and in sta bil ity in Rus sia, in ves tors may un der stand ably be
con cerned that re pub lics or parts of Rus sia could sep a rate from Rus sia to form
one or more in de pend ent states. For ex am ple, three of the most rest less of the re -
pub lics are Chechnya, Tatarstan, and the oil-rich Bashkortostan; it is not in con -
ceiv able that these re pub lics could break away from Rus sia en tirely.45

If Rus sia or an other de vel op ing coun try that a sig na tory to a BIT were to frag -
ment, the pro vi sions of any BIT would, un der in ter na tional law, prob a bly still bind 
the suc ces sor states.46 This pre dic tion is re in forced by Ar ti cle XII which pro vides
that “this Treaty shall ap ply to the po lit i cal sub di vi sions of the Parties.”47 

B. BITs with Other States
BITs have also been signed be tween the U.S. and the fol low ing coun tries: Ar me -
nia, Ban gla desh, Cam er oon, Egypt, Gre nada, Kazakhstan, Kyrgyzstan, Mo rocco,
Pan ama, Sen e gal, Tur key, Zaire, Ar gen tina, the Czech and Slo vak Fed eral Re pub -
lic, the Congo, Haiti, Ro ma nia, Sri Lanka, and Tu ni sia.48 Many of these BITs are
very sim i lar to the U.S.-Rus sia BIT dis cussed above.

It is ex pected that the U.S. will con tinue to ne go ti ate and en ter into BITs with
other de vel op ing coun tries.49 Ad di tionally, “there is a broad ex pec ta tion that the
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45 See Rus sia in Tur moil: A Coun try of Coun tries, EC ONO MIST, Mar. 27, 1993, at 19, 21.
46 See Shaw, su pra note 6, at 606-11, dis cuss ing stan dards of in ter na tional law, as man i fested in

the 1978 Vi enna Con ven tion on the Suc ces sion of States in Re spect of Treaties.
47 U.S.-Rus sia BIT, su pra note 13, art. xii, S. TREATY DOC. NO. 102-33 at 19.
48 Golsong, su pra note 21, at 796.
49 “BIT ne go ti a tions are un der way with sev eral of the other newly in de pend ent states of the for -

mer So viet Un ion.” Let ter of Submittal of U.S.- Rus sia BIT to the Pres i dent of the United
States, July 21, 1992, by Law rence S. Eagleburger, in cluded with the U.S.-Rus sia BIT. “It is ex -
pected that the num ber of BITs will in crease sig nif i cantly in the near fu ture in view of on-go -
ing ne go ti a tions.” Golsong, su pra note 21, at 796. See also Pub lic Law 102-511—FREE DOM
FOR RUS SIA AND EMERGING EUR ASIAN DE MOC RACIES AND OPEN MARKET SUP PORT ACT
OF 1992, re printed in PRAC TISING LAW IN STI TUTE, THE IM PLI CA TIONS OF ECO NOMIC AND LE -
GAL RE FORMS ON DOING A DEAL IN RUS SIA AND UKRAINE 393 (1993), in which the Con -
gress finds that 

the suc cess of the United States as sis tance for the in de pend ent states of the for mer So viet Un ion
de pends on . . . re cip ro cal com mit ments by the gov ern ments of the in de pend ent states to work to -
ward the cre ation of dem o cratic in sti tu tions and an en vi ron ment hos pi ta ble to for eign in vest ment
based upon the rule of law, in clud ing ne go ti a tion of bi lat eral and mul ti lat eral agree ments on open
trade and in vest ment. . . .
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U.S.-Rus sia BIT and the BIT be tween the U.K. and Rus sia will serve as mod els for 
com pa ra ble trea ties with other ma jor com mer cial coun tries.”50

III. Stabilization and International Arbitration Clauses
Af ter an in di vid ual has made a for eign in vest ment, the po lit i cal re gime may be -
come un sta ble, thus ren der ing the in vest ment of time and cap i tal worth less. As
dis cussed in the in tro duc tion above, the in ves tor’s op tions may be very lim ited,
es pe cially if the coun try does not have an in de pend ent ju di ciary to serve as a check 
on its pow ers of leg is la tion. Fur ther more, in most cir cum stances, the in ves tor has
no stand ing un der in ter na tional law to ap peal this type of mat ter to an in ter na -
tional tri bu nal. In ter na tional law tra di tion ally con sid ers such mat ters purely
within the ju ris dic tion and dis cre tion of the coun try in volved.51

In ves tors with greater bar gain ing power—those with large amounts of cap i tal and
ex per tise which are needed by the gov ern ment to de velop its econ omy and ex ploit
its re sources—can of ten re duce these un cer tain ties by ask ing the host state to
grant spe cific as sur ances and prom ises which can be en forced un der in ter na tional
law.52 The state might pro vide as sur ance, for ex am ple, that it will agree to set tle
dis putes in a neu tral fo rum (not in the state’s own courts), and a prom ise that the
state will not later pass in ter nal leg is la tion which may al ter det ri men tally the
rights of the in ves tor.

This sec tion of this Ar ti cle fo cuses on two im por tant as sur ances for which a pru -
dent in ves tor in any de vel op ing coun try should ask for be fore com mit ting his re -
sources. This dis cus sion of the rel e vant in ter na tional law prin ci ples cen ters
around ask ing for these as sur ances in a spe cific type of in ves tor-state con tract
called a con ces sion agree ment, be cause much of the sig nif i cant in ter na tional law
to date con cern ing agree ments be tween a pri vate in ves tor and a host state fo cuses
on con ces sion agree ments.
The in ter na tional law prin ci ples dis cussed here con cern ing con ces sion agree ments
are, how ever, equally ap pli ca ble to other in ves tor-state con tracts which also con tain
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50 Rus sell H. Pol lack, et al., FOR EIGN IN VEST MENT IN RUS SIA: THE PER SPEC TIVE OF THE RUS -
SIAN GOV ERN MENT AND PROB LEMS FACED BY WESTERN IN VES TORS, re printed in THE IM -
PLI CA TIONS OF ECO NOMIC AND LE GAL RE FORMS ON DOING A DEAL IN RUS SIA AND
UKRAINE 507, 516 (1993).

51 Re cent trends in in ter na tional law in di cate that this prin ci ple may not ap ply if hu man rights
vi o la tions against the in ves tor are in volved. Such mat ters are be yond the scope of this Ar ti -
cle. See gen er ally ROS A LYN HIG GINS, PROB LEMS AND PRO CESS: IN TER NA TIONAL LAW AND
HOW WE USE IT (1994) and a book re view of Hig gins’s book, N. Stephan Kinsella, REA SON 
PA PERS NO. 20 (Fall 1995, forth com ing); Ros a lyn Hig gins, The Taking of Prop erty by the
State: Re cent De vel op ments in In ter na tional Law, 3 R.C.A.D.I. 259, 355 et seq. (1982) [here -
in af ter Hig gins, The Taking of Prop erty by the State].

52 For a dis cus sion of four ba sic ar range ments be tween host coun tries and mul ti na tional oil
com pa nies, see Er nest E. Smith & John S. Dzienkowski, A Fifty-Year Per spec tive on World
Pe tro leum Ar range ments, 24 Tex. Int’l L.J. 13, 35 (1989). The au thors also state that “[i]t is
im por tant to note, how ever, that some ex ist ing agree ments have bor rowed clauses and con -
cepts from two or more types of ar range ments. Thus, pre cise cat e go ri za tion of a par tic u lar
coun try’s ar range ments is not al ways pos si ble.” Id. at 35-36.
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these as sur ances.53 There fore, when ever an in ves tor ne go ti ates an agree ment di -
rectly with a state or state agency, whether the agree ment is called a con ces sion, li -
cense, or joint ven ture, the in ves tor should at tempt to ne go ti ate the clauses
dis cussed here.

A. The Nature of Concessions
A con ces sion is one type of con tract be tween a state and a na tional of an other
state. It dif fers from a stan dard con tract in that one of the par ties to it is a sov er -
eign state, which can make the re la tion ship sub ject to in ter na tional law.54 This dif -
fer ence has im por tant ram i fi ca tions for the in ves tor.

The most im por tant con se quence is that the con ces sion agree ment is given in ter -
na tional sta tus. If the con ces sion in cludes the clauses dis cussed in this Ar ti cle,
then the state may not uni lat er ally change its terms with out con se quence in in ter -
na tional law, de spite the fact that the ob li ga tions must be per formed in the ter ri -
tory of that coun try.55

This limit is of vi tal im por tance to the in ves tor who wishes to in vest in a coun try
that might be tempted to change its laws in or der to ex pro pri ate the in ves tor’s prof -
its and as sets. For ex am ple, if a well-drafted con ces sion con tract states that the in -
vest ing oil com pany has a right to choose which ship ping fleet to use to trans port
the pro duced oil, then the coun try may not later im pose uni lat er ally on the com -
pany a re quire ment that only gov ern ment- fa vored tank ers can ex port oil.56

Two pro vi sions are of ten in serted in con ces sion agree ments in or der to in voke
these prin ci ples and to pre vent the state from uni lat er ally chang ing the terms of
the con ces sion. First, an in ter na tional ar bi tra tion clause pro vides that any dis putes 
aris ing in re la tion to the con ces sion shall be set tled be fore an in ter na tional tri bu -
nal. This clause en sures the in ves tor of a neu tral fo rum to pro tect its rights in the
con ces sion, in clud ing its rights un der the sta bi li za tion clause.57 Sec ond, a sta bi li -
za tion clause, which states that the law in force in the coun try at the time the con -
ces sion takes ef fect is the law that will ap ply to sup ple ment the terms of the
con tract, is of ten in cluded. A sta bi li za tion clause pre vents the state from im pos ing 
new laws on the in ves tor that would change the terms of the con ces sion or af fect
det ri men tally the rights guar an teed there un der.
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53 Id.
54 See, e.g., Saudi Ara bia v. Ara bian Amer i can Oil Com pany (Aramco), 27 I.L.R. 117 (1963).
55 Laws which af fect the in ves tor only in ci den tally or which are of gen eral im por tance to the

coun try as a whole, such as health and safety reg u la tions, are gen er ally up held by in ter na -
tional tri bu nals on the the ory that their ne ces sity jus ti fies such a tak ing. For a fur ther dis -
cus sion of this topic, see Hig gins, The Taking of Prop erty by the State, su pra note 51, and
Bouchez, su pra note 28, at 87.

56 27 I.L.R. at 227-28.
57 In ad di tion, in ter na tional law is of ten cho sen as one of the laws to be ap plied by the ar bi tra -

tor, as a fur ther guar an tee of neu tral ity. See gen er ally Da vid J. Branson & Rich ard E. Wallace, 
Jr., Choosing the Sub stan tive Law to Ap ply in In ter na tional Com mer cial Ar bi tra tion, 27 VA. J. 
INT’L L. 39 (1986); Chiati, su pra note 29, at 121; Bouchez, su pra note 28, at 100.
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The fol low ing dis cus sion fo cuses on the struc ture and va lid ity of in ter na tional sta -
bi li za tion clauses and ar bi tra tion clauses in in ter na tional con tracts.58 

B. International Arbitration Clauses
Cer tain types of dis putes seem to re cur in in ter na tional oil and gas con ces sions. For
ex am ple, the state will of ten raise the in ves tor’s taxes dra mat i cally af ter prom is ing
not to do so or will na tion al ize the in ves tor’s prop erty with out pro vid ing ad e quate
com pen sa tion. A pru dent in ves tor will ne go ti ate an ar bi tra tion clause into the con -
ces sion agree ment so that, if a dis pute can not be re solved by ne go ti a tion, these and
other prob lems can be set tled in a neu tral fo rum. The in ves tor should in sist that the
con tract con tain an in ter na tional ar bi tra tion clause that stip u lates in ter na tional ar bi -
tra tion as the method used to set tle any dis putes aris ing in con nec tion with the con -
tract. The pres ence of an ar bi tra tion clause serves a dual func tion. First, it de fines
the scope of an ar bi tra tion, and pro ce dures and de tails by which the ar bi tra tion shall
be con ducted. Sec ond, and per haps more im por tantly, it is im por tant to es tab lish
the ju ris dic tion of an ar bi tra tor to hear the mat ter.

1. Structure
A typ i cal ad hoc in ter na tional ar bi tra tion clause pro vides de tailed pro vi sions, in -
clud ing: the scope of the clause; the method by which a party can in voke ar bi tra -
tion; the method for choos ing the ar bi tra tors; the ap pli ca ble pro ce dural and
sub stan tive laws; the pro ce dure if one party re fuses to par tic i pate; the method by
which the ar bi tra tors ren der a de ci sion; and the time pe riod within which the par -
ties must com ply with the re sults of the ar bi tra tion.59 In ad di tion, the clause usu -
ally states that the de ci sion of the ar bi tra tors is bind ing. To il lus trate, a por tion of
the in ter na tional ar bi tra tion clause found in the con ces sion agree ment that was
the sub ject of the BP v. Lib yan Arab Re pub lic ar bi tra tion is set forth be low. The
first para graph of the ar bi tra tion clause es tab lishes the con sent of the par ties to ar -
bi tra tion, the scope of any ar bi tra tion, and the method for choos ing an ar bi tra tor
and reads as fol lows: 
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58 There are many other con sid er ations that must be taken into ac count when ne go ti at ing
agree ments with states, which are be yond the scope of this Ar ti cle. See gen er ally Detlev F.
Vagts, Dis pute-Res o lu tion Mech a nisms in In ter na tional Busi ness, 3 R.C.A.D.I. 9 (1987) and
the bib li og ra phy con tained therein; Chiati, su pra note 29 and the bib li og ra phy con tained
therein; ERNEST E. SMITH & JOHN S. DZIENKOWSKI, IN TER NA TIONAL PE TRO LEUM TRANS -
AC TIONS IN STI TUTE (No vem ber 20, 1992, Hous ton, Texas, spon sored by The Uni ver sity of 
Texas School of Law, a ver sion of which was also re cently pub lished as SMITH ET AL., IN TER -
NA TIONAL PE TRO LEUM TRANS AC TIONS (1993), avail able from the Rocky Moun tain Min -
eral Law Foun da tion); GEORGES R. DELAUME, TRANS NA TIONAL CON TRACTS: AP PLI CA BLE
LAW AND SET TLE MENT OF DIS PUTES (1982); RALPH H. FOLSOM ET AL., IN TER NA TIONAL
BUSI NESS TRANS AC TIONS (1992); A.F. LOWENFELD, IN TER NA TIONAL PRI VATE IN VEST -
MENT (2d ed. 1982); ALAN RED FERN & MARTIN HUNTER, LAW AND PRAC TICE OF IN TER -
NA TIONAL COM MER CIAL AR BI TRA TION (1986); Note, Uni lat eral Ac tion by Oil Pro ducing
Coun tries: Pos si ble Con trac tual Rem edies of For eign Pe tro leum Com panies, 9 FORDHAM
INT’L L.J. 63 (1985-1986).

59 See, e.g., BP Ex plo ra tion Com pany (Libya) Limited v. Gov ern ment of the Lib yan Arab Re -
pub lic, 53 I.L.R. 291, 302 (1979).
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If at any time dur ing or af ter the cur rency of this Con ces sion any dif fer ence or
dis pute shall arise be tween the Gov ern ment and the Com pany con cern ing the in -
ter pre ta tion or per for mance hereof, or any thing herein con tained or in con nec tion 
here with, or the rights and li a bil i ties of ei ther of such par ties here un der and if such 
par ties should fail to set tle such dif fer ence or dis pute by agree ment, the same
shall, fail ing any agree ment to set tle it any other way, be re ferred to two Ar bi tra -
tors, one of whom shall be ap pointed by each such party, and an Um pire who shall
be ap pointed by the Ar bi tra tors im me di ately af ter they are them selves ap pointed. 

In the event of the Ar bi tra tors fail ing to agree upon an Um pire within 60 days
from the date of the ap point ment of the sec ond Ar bi tra tor, ei ther of such par ties
may re quest the Pres i dent or, if the Pres i dent is a na tional of Libya or of the Coun -
try where the Com pany was in cor po rated, the Vice-Pres i dent, of the In ter na tional 
Court of Jus tice to ap point the Um pire.60 
The re main der of the ar bi tra tion clause con cerns the mat ters re ferred to in the
para graph im me di ately above.

As an al ter na tive to ad hoc ar bi tra tion, which sets out the pro ce dures and ad min is -
tra tive de tails of a pos si ble ar bi tra tion in full de tail, par ties can choose to have
their ar bi tra tion man aged by an in ter na tional ar bi tra tion sys tem. The ICSID is
one of sev eral or ga ni za tions that pro vide a de tailed ar bi tra tion sys tem, a list of ex -
pe ri enced ar bi tra tors, and ad min is tra tive ame ni ties.61 

2. Validity and Effect
An in ter na tional ar bi tra tion clause, in ad di tion to de fin ing the scope, pro ce dure,
and ad min is tra tive de tails of an ar bi tra tion, also grants au thor ity to an ar bi tra tor
to claim ju ris dic tion over a dis pute. This au thor ity is im por tant, as of ten a state
will ob ject to the ju ris dic tion of the ar bi tra tor and will re fuse to rec og nize the va -
lid ity of the pro ceed ings. Es tab lishing a firm ba sis in in ter na tional law for the va -
lid ity of the tri bu nal’s au thor ity will as sist the in ves tor in later ef forts to en force
any award.

In ter na tional case law con firms that an ar bi tra tor has ju ris dic tion to de cide
whether he has au thor ity to hear a mat ter pre sented to him.62 One of the fac tors
which is of ten cited in the ar bi tra tor’s “ju ris dic tion to de cide ju ris dic tion” is the
ex press con sent of the par ties. This con sent is found in the ar bi tra tion clause. As
an ex am ple, the ar bi tra tion clause in the Tex aco con ces sion con tains the fol low ing
phrase: “The Ar bi tra tors . . . shall de ter mine the ap pli ca bil ity of this Clause and

C.2 - 16

DIGEST OF COM MER CIAL LAWS OF THE WORLD

60 Id. at 302.
61 See Vagts, su pra note 58 (dis cuss ing in ter na tional ar bi tra tion mech a nisms, in clud ing a com -

par i son of ad hoc and in sti tu tion al ized ar bi tra tion). See also Bouchez, su pra note 28, at 93
pas sim; Wil liam W. Park, Ar bi tra tion of In ter na tional Con tract Dis putes, 39 BUS. LAW. 1783
(1984).

62 See Nottebohm Case (Liech. v. Guat.), 1953 I.C.J. 111, 20 I.L.R. 567 (1953); Con cern ing
the Ar bi tral Award Made by The King of Spain on De cem ber 23, 1906 (Hond. v. Nicar.),
1960 I.C.J. 192, 30 I.L.R. 457 (1966).
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the pro ce dure to be fol lowed in the Ar bi tra tion.”63 The ar bi tra tor in the Tex aco
case cited this phrase as one of the jus ti fi ca tions for as sum ing ju ris dic tion.64 

If the ar bi tra tor de cides that he has ju ris dic tion, then ju ris dic tion can not be re -
voked uni lat er ally by the state. In ter na tional law dic tates that a gov ern ment
bound by an ar bi tra tion clause can not free it self of this ob li ga tion by uni lat eral ac -
tion, such as by chang ing its in ter nal law or by uni lat er ally re scind ing the con -
tract.65 “It is well-es tab lished in case law that the uni lat eral can cel la tion of a con -
tract can have no ef fect on the ar bi tra tion clause which con tin ues to be op er a -
tive. . . .”66 An ar bi tra tion clause is sev er able from the re main der of the con ces sion
and thus can not be na tion al ized by the state even where the state na tion al izes
other rights con tem plated by the con ces sion agree ment.

C. Stabilization Clauses
A sta bi li za tion clause states that the law in force in the state at a given date—typ i -
cally, the time the con ces sion takes ef fect—is the law that will ap ply to sup ple -
ment the terms of the con tract, re gard less of fu ture leg is la tion, de crees, or
reg u la tions is sued by the gov ern ment.67 Its pur pose is to “pre clude the ap pli ca tion 
to an agree ment of any sub se quent leg is la tive (stat u tory) or ad min is tra tive (reg u -
la tory) act is sued by the gov ern ment . . . that mod i fies the le gal sit u a tion of the in -
ves tor.”68 In other words, by agree ing to a sta bi li za tion clause, a state alien ates its
right to uni lat er ally change the re gime and rights re lied upon by, and prom ised to,
the in ves tor.

1. Structure

The con ces sion con tract be tween the par ties in Liamco v. Libya pro vides a good
ex am ple of a sta bi li za tion clause and states: 

(1) The Gov ern ment of Libya, the Com mis sion and the ap pro pri ate pro vin cial
au thor i ties will take all steps nec es sary to en sure that the Com pany en joys all
the rights con ferred by this Con ces sion. The con trac tual rights ex pressly cre -
ated by this Con ces sion shall not be al tered ex cept by mu tual con sent of the
par ties. 

(2) This Con ces sion shall through out the pe riod of its va lid ity be con strued in
ac cor dance with the Pe tro leum Law and the Reg u la tions in force on the date of
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63 Tex aco Over seas Pe tro leum Com pany and Cal i for nia Asi atic Oil Com pany v. The Gov ern -
ment of the Lib yan Arab Re pub lic, 53 I.L.R. 389, 403-04 (1979).

64 Id.
65 Jimenez de Arechega, L’Arbitrage En tre les Etats et les So ci eties Privees Etrangeres, in

MELANGES EN L’HONNEUR DE GILBERT GIDEL 367, 375 (1961) cited in Tex aco, 53 I.L.R. at
410.

66 Losinger, 1936 P.C.I.J. (Ser. C) No. 78, at 105, cited in Tex aco, 53 I.L.R. at 408.
67 Prin ci ples of in ter na tional law may also ap ply. The state’s mu nic i pal law, as it stands on a

given date, is of ten cho sen as the law to gov ern cer tain lo cal mat ters. See gen er ally Chiati,
su pra note 29.

68 Id. at 115. For ex am ples of var i ous sta bi li za tion clauses, see id. at 115-21.
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ex e cu tion of the Agree ment of Amend ment by which this para graph [sic] (2)
was in cor po rated into this Con ces sion Agree ment. Any amend ment to or re -
peal of such Reg u la tions shall not af fect the con trac tual rights of the Com pany
with out its con sent.69 

The first para graph makes clear that mu tual con sent of the par ties is needed to al -
ter the con trac tual rights se cured by the con ces sion. The sec ond para graph es tab -
lishes that the mu nic i pal law by which the con ces sion is to be in ter preted is fixed
as of a cer tain date, so that no later gov ern ment leg is la tion or ac tion can uni lat er -
ally in fringe upon the com pany’s con trac tual rights.

The key el e ment of the sta bi li za tion clause is the re moval of the gov ern ment’s
right to uni lat er ally al ter the in ves tor’s rights by chang ing its mu nic i pal law; this
el e ment is made more ex plicit by the re quire ment that the in ves tor’s con sent is
nec es sary be fore any such change in law will af fect the in ves tor.70 

2. Validity and Effect
In ter na tional law up holds both the va lid ity of sta bi li za tion clauses and the right of 
a sov er eign na tion to bind it self through the use of such clauses.71 The tri bu nal in
Tex aco v. Lib yan Arab Re pub lic72 stated that “ n othing can pre vent a State, in the
ex er cise of its sov er eignty, from bind ing it self ir re vo ca bly by the pro vi sions of a
con ces sion and from grant ing to the con ces sion aire irretractable rights. . . .”73 The 
tri bu nal in Tex aco held that, “in en ter ing into con ces sion con tracts with the plain -
tiffs, the Lib yan State did not alien ate but ex er cised its sov er eignty.”74 Some na -
tions pro test, how ever, that it is an in fringe ment on their sov er eignty for a
tri bu nal to rule that they may not leg is late in a way that would vi o late the terms of
a con ces sion agree ment.
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69 Lib yan Amer i can Oil Com pany (LIAMCO) v. Gov ern ment of the Lib yan Arab Re pub lic,
Award of 12 April 1977, 62 I.L.R. 140, 170 (1980); 20 I.L.M. 1 (1981).

70 The first para graph, in re quir ing mu tual con sent to change the con ces sion con tract, is
some times re ferred to as an “in tan gi bil ity clause” to dis tin guish it from a sta bi li za tion
clause, which freezes the law as of a cer tain date. See, e.g., Bouchez, su pra note 28, at 86.
Most such clauses, how ever, com bine both com ple men tary as pects. Chiati, su pra note 29, at 
115-16. There fore, the term “sta bi li za tion clause” in this ar ti cle will re fer to both in tan gi bil -
ity and sta bi li za tion pro vi sions, as set out in the two para graphs of the LIAMCO sta bi li za tion 
clause.

71 See, e.g., Chiati, su pra note 29, at 161 (stat ing that “[s]tabilization clauses, val idly en tered
into, are valid and bind ing”).

72 Tex aco Over seas Pe tro leum Com pany and Cal i for nia Asi atic Oil Com pany v. The Gov ern -
ment of the Lib yan Arab Re pub lic, 53 I.L.R. at 474, (quot ing Saudi Ara bia v. Ara bian Amer i -
can Oil Com pany, Award of Au gust 23, 1958, (Aramco), 27 I.L.R. 117, 168).

73 Id.
74 Id. at 482 (em pha sis added). See also Bouchez, su pra note 28, at 86 (dis cuss ing a sim i lar

hold ing by the Per ma nent Court of In ter na tional Jus tice, in the Wimble don Case, 1928
P.C.I.J. (ser. A) No. 1, at 25).
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A sta bi li za tion clause is valid in prin ci ple un der in ter na tional law, al though ar bi tra -
tors dif fer as to the con se quences of the vi o la tion of such a clause.75 Gen erally, ar -
bi tra tors will not or der spe cific per for mance of a con ces sion agree ment, even if it
con tains a sta bi li za tion clause, out of re spect for state sov er eignty and an in abil ity
to en force such an award (the rem edy in Tex aco, dis cussed be low, is an ex cep tion
to this rule). In stead, a state’s vi o la tion of a sta bi li za tion clause is more likely to af -
fect the amount of dam ages awarded or on the cer tainty that dam ages will be
awarded.76 

The de ci sions in sev eral ma jor in ter na tional ar bi tra tions are dis cussed be low to ex -
am ine the cur rent state of in ter na tional law con cern ing sta bi li za tion clauses. In
Tex aco, Libya na tion al ized the prop erty and rights of sev eral oil com pa nies in vi o -
la tion of a con ces sion agree ment.77 The con ces sion con tained a sta bi li za tion
clause very sim i lar to the Liamco clause dis cussed above. The tri bu nal rec og nized
the va lid ity of a sta bi li za tion clause in a con ces sion agree ment. The clause was one
fac tor in the tri bu nal’s de ci sion to de clare the tak ing il le gal and to ren der an award
of res ti tu tion (i.e., a re turn of the prop erty the gov ern ment na tion al ized).78 The
tri bu nal stated that this award was “the nor mal sanc tion for non-per for mance of
con trac tual ob li ga tions,”79 al though the award was in fact atyp i cal. Nev er the less,
the tri bu nal held that where the con tract was sta bi lized on a cer tain date by spe -
cific clauses, “the de ci sion of a State to take na tion al iz ing mea sures . . . car ries in -
ter na tional con se quences. . . .”80 This hold ing dem on strates the po ten tial
sig nif i cance of a sta bi li za tion clause to help con vince an ar bi tra tor to grant a rem -
edy to an ag grieved in ves tor.

In Liamco v. Libya, Libya had awarded con ces sions to Liamco in 1955 and then na -
tion al ized the con ces sion rights in 1973.81 The tri bu nal held this na tion al iza tion
to be a breach of the con ces sion and awarded ap prox i mately $80 mil lion as dam -
ages.82 The con ces sion’s sta bi li za tion clause was dis cussed ear lier in this ar ti cle.
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75 As stated in LIAMCO, in ter na tional law is un clear on the ques tion of dam ages. LIAMCO, 62
I.L.R. at 160 et seq. See also Shaw, su pra note 6, at 521.

76 See Chiati, su pra note 29, at 165 (stat ing that “the ex tent of the in dem nity due to the in ves -
tor . . . may vary from com pen sa tion for the value of the prop erty taken to the fi nan cial
equiv a lent of res ti tu tion and may even in clude, at least the o ret i cally, pu ni tive dam ages”)
(foot note omit ted). See also SHAW, su pra note 6, at 523-24. For a cri tique of this po si tion,
see ROS A LYN HIG GINS, su pra note 51, at Chap ter 8; Kinsella, su pra note 51; and N. Stephan
Kinsella & Paul E. Comeaux, Ex pro pri a tion and In ter na tional Law: The Il lu sory Re quire -
ments of Non dis crim i na tion and Pub lic Pur pose (forth com ing).

77 Tex aco, 53 I.L.R. at 422.
78 Id. at 507. The award of res ti tu tion against a state is rare in con ces sion cases; usu ally any

award given is for dam ages only. For a dis cus sion of the rem edy of restitutio in integrum, see
Hig gins, The Taking of Prop erty by the State, su pra note 51, at 298-355.

79 Tex aco, 53 I.L.R. at 507.
80 Id. at 471.
81 LIAMCO, 62 I.L.R. at 160-181.
82 Id. at 218.
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The tri bu nal held83 that a “na tion al iza tion of con ces sion rights . . . con sti tutes . . . a 
source of li a bil ity to com pen sate the con ces sion aire for said pre ma ture ter mi na -
tion of the con ces sion agree ment.”84 The court did not award lucrum cessans (i.e.,
lost prof its) to the in ves tor; con se quently, the in ves tor did not re ceive com pen sa -
tion for the full value of what was taken. How ever, the fact that a sta bi li za tion
clause was pres ent was one of the fac tors con sid ered in the award of “eq ui ta ble
com pen sa tion”85 by the tri bu nal.

A re cent in ter na tional ar bi tra tion that con tains a sig nif i cant dis cus sion of sta bi -
li za tion clauses is the Aminoil ar bi tra tion.86 In 1948, Aminoil was granted a con -
ces sion by Ku wait “for the ex plo ra tion and ex ploi ta tion of pe tro leum and
nat u ral gas in what was then called the Ku wait ‘Neu tral Zone’.”87 In 1961, Ku -
wait be came fully in de pend ent, and the con ces sion was mod i fied by a sup ple -
men tal agree ment. In De cem ber 1974, OPEC coun tries adopted the “Abu Dhabi 
for mula,” which ef fec tively raised taxes on the oil pro duced by Aminoil, to
which Aminoil ob jected.88 

Ne go ti a tions be tween the par ties were un suc cess ful, and Ku wait ex pro pri ated
Aminoil’s as sets in 1977.89 In the en su ing ar bi tra tion, Aminoil claimed that this
ac tion was a breach of the sta bi li za tion clause con tained in the con ces sion agree -
ment. The sta bi li za tion clause reads: 

The Shaikh shall not by gen eral or spe cial leg is la tion or by ad min is tra tive mea sures or by 
any other act what ever an nul this Agree ment ex cept as pro vided in Ar ti cle 11. No al ter -
ation shall be made in the terms of this Agree ment by ei ther the Shaikh or the Com pany
ex cept in the event of the Shaikh and the Com pany jointly agree ing that it is de sir able in
the in ter est of both par ties to make cer tain al ter ations, de le tions or ad di tions to this
Agree ment.90 

The tri bu nal stated that sta bi li za tion clauses are valid in prin ci ple, al though it rea -
soned that this par tic u lar clause did not ac com plish what it clearly con tem plates
on its face.
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83 The hold ing was made par tially be cause of the sta bi li za tion clause’s pro vi sion that “con trac -
tual rights ex pressly cre ated by this Con ces sion shall not be al tered ex cept by mu tual con -
sent of the par ties.” Id. at 191.

84 Id. at 217.
85 Id. at 217-18.
86 Gov ern ment of Ku wait v. Amer i can In de pend ent Oil Com pany (Aminoil), 66 I.L.R. 519,

519-31 (1984).
87 Id.
88 Id.
89 Id. See also Fernando R. Teson, State Con tracts and Oil Ex pro pri a tions: The Aminoil-Ku wait 

Ar bi tra tion, 24 VA. J. INT’L L. 323 (1984); Geoffrey Marston, The Aminoil-Ku wait Ar bi tra -
tion, 17 J. WORLD TRADE L. 177 (1983) (both dis cuss ing the Aminoil case).

90 Aminoil, 66 I.L.R. at 519-31.
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First, the tri bu nal held that the sta bi li za tion clause did not pro hibit na tion al iza -
tion be cause it con tained no ex press pro hi bi tion.91 The ar bi tra tor stated that a
“con trac tual lim i ta tion on the state’s right to na tion al ize . . . would be a par tic u -
larly se ri ous un der tak ing which would have to be ex pressly stip u lated for. . . .”92

He stated fur ther that “the case of na tion ali sa tion is cer tainly not ex pressly pro -
vided against by the sta bili sa tion clauses of the Con ces sion.”93 Thus, this par tic u -
lar clause did not pre vent na tion al iza tion de spite its ap par ently clear word ing.

Sec ond, the tri bu nal held that the fact that Aminoil agreed dur ing pro tracted ne go -
ti a tions to al low changes to the con ces sion “brought about a meta mor pho sis in the
whole char ac ter of the Con ces sion.”94 The tri bu nal’s po si tion, in es sence, was that
since the in ves tor had been will ing to com pro mise dur ing ne go ti a tions, the in ves tor
had in ef fect im plic itly agreed to a weak en ing of the sta bi li za tion clause. There fore,
un der this di luted or weak ened sta bi li za tion clause, a na tion al iza tion was per mis si -
ble un der the con ces sion agree ment as long as com pen sa tion was paid.95 

The tri bu nal held that the ex is tence of the clause merely war ranted an award of
dam ages, de spite the word ing of the sta bi li za tion clause which seemed to clearly
pro hibit uni lat eral changes in law. Nev er the less, the ex is tence of the sta bi li za tion
clause—even weak ened—was an im por tant el e ment in the tri bu nal’s jus ti fi ca tion
of the award of dam ages. The stan dard used to de ter mine the amount of dam ages
was that of “ap pro pri ate com pen sa tion.”96 

The in ves tor ne go ti at ing a sta bi li za tion clause should learn two valu able les sons
from this case. The first is that a sta bi li za tion clause should be very ex plicit in what 
it is meant to pro hibit. The clause should pro vide that the state ex pressly waives its 
right to na tion al ize. The sec ond is that a sta bi li za tion clause should pro vide that
its terms are bind ing re gard less of sub se quent com pro mises, ne go ti a tions, or
amend ments to the con tract un less both par ties pro vide ex pressly, in writ ing, to
change the mean ing or bind ing ef fect of the sta bi li za tion clause. This flex i bil ity
will al low the in ves tor to ne go ti ate changes in the con tract with the state if cir -
cum stances change, with out fear that a tri bu nal may later de clare that the fact that
the in ves tor had agreed to these ne go ti a tions and some how weak ened or changed
the na ture of the sta bi li za tion clause.97 
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91 Id.
92 Id.
93 Id.
94 Id.
95 Id.
96 Id. at 527. For the in ter na tional law prin ci ple of re quir ing “ap pro pri ate com pen sa tion” in

such cases, see Per ma nent Sov er eignty over Nat u ral Re sources, para. 4, G.A. Res. 1803, U.N.
GAOR, re printed in DUSAN J. DJONOVICH, 9 UNITED NA TIONS RES O LU TIONS, SERIES I,
RES O LU TIONS ADOPTED BY THE GEN ERAL AS SEM BLY, 1962-1963, at 107 (1974). See also
Tex aco Over seas Pe tro leum Com pany v. Lib yan Arab Re pub lic, 53 I.L.R. at 489 (cit ing the
stan dard “ap pro pri ate com pen sa tion” with ap proval as a rule of cus tom ary law).

97 The sep a rate opin ion of Sir G. Fitzmaurice in Aminoil, 66 I.L.R. at 524-31, which is better
rea soned than the main opin ion, con curs in the judg ment. Fitzmaurice rea sons dif fer ently
and states that sta bi li za tion clauses do not need to be ex press to be ef fec tive, that this clause 
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3. Enforceability of Awards of Damages
The rel e vance of a sta bi li za tion clause in in ter na tional law is not that it will be, or
even can be, spe cif i cally en forced,98 but rather that it makes dam ages awarded by
an in ter na tional tri bu nal ei ther more cer tain to be awarded or likely to be higher
than if a sta bi li za tion clause were not pres ent. An award of dam ages, be sides help -
ing to bring in ter na tional opin ion and pres sure to bear upon the na tion al iz ing
state and thereby aid ing in set tle ment ne go ti a tions be tween the par ties, may
some times be rec og nized and en forced in na tional courts against prop erty of the
de fen dant state within the court’s ju ris dic tion.
Var i ous in ter na tional agree ments and trea ties are cur rently in force which are de -
signed to as sist in the en force ment of for eign ar bi tral awards. Per haps the most
im por tant is the Con ven tion on the Rec og ni tion and En force ment of For eign Ar -
bi tral Awards, first signed in New York in 1958, which pro vides for en force ment
of for eign ar bi tral awards.99 This pro vi sion is use ful where the as sets of par ties
may be sit u ated in dif fer ent coun tries and trans na tional en force ment is de sired.100

Ob taining an award of dam ages is de sir able, de spite prob lems in en force ment, as it 
in creases the chances an in ves tor has of ob tain ing com pen sa tion from the of fend -
ing state. Fur ther more, the mere pros pect of hav ing an award granted to an ex pro -
pri ated in ves tor will help to dis suade a state from tak ing the in ves tor’s prop erty in
the first place.

4. Damages Clause
One of the ben e fits of hav ing a sta bi li za tion clause is the like li hood of a higher
dam ages award than would oth er wise be ex pected.

An ad di tional method to help guar an tee the award of the full value of the rights
taken is for the in ves tor to ne go ti ate a dam ages clause. The dam ages clause should
pro vide that if the state nev er the less ex pro pri ates the in ves tor’s prop erty or other
rights, the state is obliged to com pen sate the in ves tor for the full value, in clud ing
lost prof its (i.e., both damnum emergens and lucrum cessans).

An ex am ple of this type of clause is found in a re cent Gha na ian con ces sion con -
tract, which con tained an ar bi tra tion clause with the fol low ing para graph: 

If any Con trac tor’s rights, in ter ests or prop erty pro vided for herein are ex pro pri ated,
na tion al ized or oth er wise taken by rea son of any act of the State or any cen tral or lo cal
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was ex press any way, and that the char ac ter of the con ces sion or of the sta bi li za tion clause
had not changed due to sub se quent ne go ti a tions and amend ments. Id.

98 Al though the tri bu nal in Tex aco awarded res ti tu tion, such an award will not, in prac tice, be
en force able against the of fend ing state, nor will an award of dam ages be en force able against
prop erty within the ter ri tory of the state. “The prob lems . . . of en forc ing such res ti tu tion
awards against a re cal ci trant state may be imag ined.” SHAW, su pra note 6, at 521-24. See also
Chiati, su pra note 29, at 158. “The fu til ity of claim ing a restitutio in integrum has be come 80
ap par ent that some lit i gants do not even bother to claim it.” id. at 161.

99 Con ven tion on the Rec og ni tion and En force ment of For eign Ar bi tral Awards, June 10,
1958, 330 U.N.T.S. 38, 1959.

100 Id.
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gov ern men tal au thor ity of Ghana, then the ar bi tra tors shall ap ply the prin ci ple of full
and fair com pen sa tion for loss of prof its de ter mined on the ba sis of a go ing con cern.101 

The term “full and fair,” and even the term “lost prof its,” may be sub ject to con -
flict ing in ter pre ta tions. The dam ages clause should there fore pro vide for a spe cific 
method to de ter mine val u a tion, in or der to avoid dis putes over which ac count ing
method is proper. This clause, if well drafted, would also make a state more re luc -
tant to ex pro pri ate in the first place, since much of the temp ta tion to take prop -
erty is re moved if the ex pro pri at ing party must pay for the ex pro pri ated prop erty.
Sev eral de ci sions and au thor i ties in di cate that the amount of dam ages awarded
may be higher if the ex pro pri a tion is con sid ered il le gal un der in ter na tional law.102

The con cept of in ter na tional “il le gal ity” is a vague and un cer tain one. There fore, it 
would be ad van ta geous for the in ves tor to have the sta bi li za tion clause pro vide
fur ther that any na tion al iza tion or ex pro pri a tion con trary to the terms of the
agree ment is, and is deemed to be by both par ties, il le gal and un law ful un der in ter -
na tional law. This pro vi sion should help to fur ther en sure an award of dam ages
which com pen sates the in ves tor for the full value of the prop erty and other con -
trac tual rights taken.

D. Investor-State Contracts in Developing Countries
The var i ous clauses rec om mended in this Ar ti cle should be of par tic u lar im por -
tance to an in di vid ual in vest ing in de vel op ing coun tries that do not have im pres -
sive track re cords of pro tect ing pri vate prop erty. Since the states’ own in ter nal
laws are less likely to give the in ves tor pro tec tion un der in ter na tional law, an in -
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101 Chiati, su pra note 29, at 166.
102 See SHAW, su pra note 6, at 523-24. For a cri tique of this po si tion, see ROS A LYN HIG GINS, su -

pra note 51, at Chap ter 8. For fur ther dis cus sion of com pen sa tion is sues, see C.F.
Amerasinghe, Is sues of Com pen sa tion for the Takings of Alien Prop erty in the Light of Re cent
Cases and Prac tice, 41 INT’L & COMP. L.Q. 22 (1992); Pat rick M. Norton, A Law of the Fu -
ture or a Law of the Past? Mod ern Tri bu nals and the In ter na tional Law of Ex pro pri a tion, 85
AM. J. INT’L L. 474 (1991); Charles N. Brower, Cur rent De vel op ments in the Law of Ex pro -
pri a tion and Com pen sa tion. A Pre lim i nary Sur vey of Awards of the Iran-United States Claims 
Tri bu nal, 21 INT’L LAW. 639 (1987); Derek Wil liam Bowett, State Con tracts with Aliens:
Con tem po rary De vel op ments on Com pen sa tion for Ter mi na tion or Breach, 59 BRIT. Y.B. INT’L 
L. 49 (1988); Eli Lauterpacht, Is sues of Com pen sa tion and Na tion al ity in the Taking of En ergy 
In vest ments, 8 J. EN ERGY & NAT. RE SOURCES L. 241 (1990); Brice M. Clagett, Pres ent State
of the In ter na tional Law of Com pen sa tion for Ex pro pri ated Prop erty and Re pu di ated State
Con tracts, in PRI VATE IN VES TORS ABROAD 12-1 (1989); Wil liam C. Lieblich, De ter mining
the Eco nomic Value of Ex pro pri ated In come-Pro ducing Prop erty in In ter na tional Ex pro pri a -
tions, 8 J. INT’L ARB. 37 (1991); Wil liam C. Lieblich, De ter mi na tions by In ter na tional Tri bu -
nals of the Eco nomic Value of Ex pro pri ated En ter prises, 7 J. INT’L ARB. 37 (1990); Edith
Penrose et al., Na tion al iza tion of For eign-Owned Prop erty for a Pub lic Pur pose: An Eco nomic 
Per spec tive on Ap pro pri ate Com pen sa tion, 55 MOD. L. REV. 351 (1992); Fe lix Praendl, Note,
Mea sure of Dam ages in In ter na tional Com mer cial Ar bi tra tion, 23 STAN. J. INT’L L. 263
(1987); Haliburton Fales, A Com par i son of Com pen sa tion for Na tion al iza tion of Alien Prop -
erty with Stan dards of Com pen sa tion Un der United States Do mes tic Law, 5 NW. J. INT’L L. &
BUS. 871 (1983); James W. Weller, In ter na tional Parties, Breach of Con tract, and the Re cov -
ery of Fu ture Profits, 15 HOFSTRA L. REV. 323 (1987); Chris to pher P. Bauman, An In ter na -
tional Stan dard of Par tial Com pen sa tion upon the Ex pro pri a tion of an Alien’s Prop erty, 19
CASE W. RES. J. INT’L L. 103 (1987).
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ves tor should at tempt to have these clauses in cluded in any con tracts ne go ti ated
with these states, whether or not a par tic u lar state has in place its own laws pur -
port ing to pro tect for eign in vest ment. It is likely that many states will be will ing
to en ter into such con ces sions, since in ter na tional ar bi tra tion be tween states and
in ves tors has been grow ing in im por tance re cently.103 There fore, in ves tors may be 
suc cess ful in hav ing these clauses in serted in con tracts with at least some of the
de vel op ing coun tries, if they in sist upon them in ne go ti a tions.

IV. MIGA, OPIC, & Private Investment Insurance
In di vid uals in vest ing in de vel op ing coun tries face risks, such as the risk of cur -
rency in con vert ibil ity and ex pro pri a tion, which are much greater than the risks
ex pe ri enced by in ves tors who in vest in West ern lib eral de moc ra cies. Other than
re ly ing upon the ex is tence of BITs104 and ne go ti at ing con trac tual as sur ances such
as sta bi li za tion and in ter na tional ar bi tra tion clauses,105 an in ves tor can also re duce 
po lit i cal risk by pur chas ing po lit i cal risk in sur ance. This in sur ance typ i cally pro -
vides cov er age against risks such as cur rency in con vert ibil ity, ex pro pri a tion, and
war and is avail able from a num ber of sources, in clud ing na tion ally-spon sored in -
sur ance agen cies,106 pri vate in sur ers, and the World Bank’s Mul ti lat eral In vest -
ment Guar an tee Agency (“MIGA”). This Ar ti cle fo cuses on MIGA and on the
U.S. gov ern ment-spon sored in sur ance agency, the Over seas Pri vate In vest ment
Cor po ra tion (“OPIC”),107 which are the in sur ance pro vid ers of the most in ter est
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103 “In re cent years there has been an in crease in the ac tiv ity and pro mo tion of in ter na tional ar bi -
tra tion.” Baxter, su pra note 28, at 299. “[T]aking into ac count the grow ing im por tance of in -
ter na tional com mer cial ar bi tra tion with re spect to in ter na tional deal ings be tween pri vate
par ties—in clud ing in ter na tional trans ac tions be tween pri vate par ties and State en ter prises . . .
it is to be ex pected that in ter na tional ar bi tra tion will con tinue to play an im por tant role be -
tween States and State en ter prises on the one hand and for eign pri vate par ties on the other.”
Bouchez, su pra note 28, at 115. For fur ther dis cus sion an in ves tor’s abil ity to ob tain con ces -
sion agree ments from Rus sia, see Comeaux & Kinsella, Re ducing The Po lit i cal Risk of In -
vesting in Rus sia and Other C.I.S. Re pub lics: In ter na tional Ar bi tra tion and Sta bi li za tion
Clauses, su pra note 3, at 21. See also Po lit i cal Risk and Pe tro leum In vest ment in Rus sia, su pra
note 3, at 48; N. Stephan Kinsella, Lith u a nia’s Pro posed For eign In vest ment Laws: A Free-Mar -
ket Cri tique, RUS SIAN OIL & GAS GUIDE, Vol. 3, No. 2, at 60 (April 1993).

104 See dis cus sion su pra Part II.
105 See dis cus sion su pra Part III.
106 The larg est gov ern ment-spon sored in sur ance agen cies, which are the U.S. Over seas Pri vate

In vest ment Cor po ra tion, Ger many’s Treuarbeit, and the Jap a nese Ex port In sur ance Di vi -
sion, Min is try of In ter na tional Trade and In dus try, to gether rep re sent over 80 per cent of all
out stand ing na tional in sur ance cov er age. Malcolm D. Rowat, Mul ti lat eral Ap proaches to Im -
proving the In vest ment Cli mate of De veloping Coun tries: The Cases of ICSID and MIGA, 33
HARV. INT’L L.J. 103, 119, 122 (1992).

107 For fur ther in for ma tion on OPIC and MIGA, see The Over seas Pri vate In vest ment Cor -
po ra tion Act, 22 U.S.C.A. §§ 2191-2200b (West 1990 & Supp. 1993); The Con ven tion Es -
tab lishing the Mul ti lat eral In vest ment Guar an tee Agency, opened for sig na ture Oc to ber 11,
1985, 24 I.L.M. 1598 (en tered into force April 12, 1988), cited in Rowat, su pra note 106, at
n.9; U.S. laws re lat ing to MIGA in 22 U.S.C.A. §§ 290k to 290k-11 (West 1990); Ste ven
Frank lin & Ger ald T. West, The Over seas Pri vate In vest ment Cor po ra tion Amend ments Act
of 1978: A Re af fir ma tion of the De vel op men tal Role of In vest ment In sur ance, 14 TEX. INT’L
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to U.S. in ves tors. In ad di tion, this Ar ti cle briefly dis cusses sev eral pri vate in sur ers
that of fer po lit i cal risk in sur ance.

A. OPIC108 

1. Background
OPIC, es tab lished un der the For eign As sis tance Act in 1969,109 is a self-sus tain -
ing U.S. gov ern ment agency that pro vides po lit i cal risk in sur ance, as well as pro -
ject fi nanc ing through di rect loans and loan guar an tees and a va ri ety of in ves tor
ser vices, to U.S. in ves tors. OPIC’s in sur ance is “backed by the full faith and credit 
of the United States, as well as by OPIC’s own sub stan tial re serves.”110 OPIC ser -
vices are avail able for U.S. in vest ments in more than 139 de vel op ing na tions. Its
goal is to en cour age Amer i can over seas pri vate in vest ment in sound busi ness pro -
jects, thereby im prov ing U.S. global com pet i tive ness, cre at ing Amer i can jobs, and 
in creas ing U.S. ex ports. OPIC’s po lit i cal risk in sur ance is dis cussed in de tail
be low.

2. Risks Covered by OPIC Insurance
OPIC will in sure both new ven tures and ex pan sions of ex ist ing en ter prises and
can cover eq uity in vest ments, loans, tech ni cal as sis tance agree ments, leases, and
other in vest ment struc tures which sub ject the in ves tor to long-term ex po sure.
The in ves tor may pur chase in sur ance cov er age for one or more of the fol low ing
three types of risks: (1) cur rency in con vert ibil ity, which is the in abil ity to con vert
prof its and other re mit tances into U.S. dol lars; (2) ex pro pri a tion, which is the
con fis ca tion of the in ves tor’s prop erty by the host state; and (3) po lit i cal vi o lence, 
which in cludes war, rev o lu tion, in sur rec tion, and civil strife. In ad di tion, OPIC
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L.J. 1 (1979) (pro vid ing a com plete dis cus sion of the or i gins and back ground of OPIC);
IBRAHIM F. I. SHIHATA, MIGA AND FOR EIGN IN VEST MENT—OR I GINS, OP ER A TIONS, POL -
ICIES AND BA SIC DOC U MENTS OF THE MUL TI LAT ERAL IN VEST MENT GUAR AN TEE AGENCY
(MIGA) (1988). See also Gary W. Orloff, Pri vate Po lit i cal Risk In sur ance for En ergy In ves -
tors (Maclean In ter na tional En ergy Net work, Going In ter na tional Sem i nar, Dal las, Texas),
July 28, 1993; Klaus P. Berger, The New Mul ti lat eral In vest ment Guar an tee Agency Glob al -
izing the In vest ment In sur ance Ap proach To wards De vel op ment, 15 SYR A CUSE. J. INT’L L. &
COM. 13 (1988); Ibrahim F. I. Shihata, Fac tors In flu encing the Flow of For eign In vest ment
and the Rel e vance of a Mul ti lat eral In vest ment Guar an tee Scheme, 21 INT’L LAW. 671 (1987)
[here in af ter Shihata, Fac tors]; Adeoye Akinsanya, In ter na tional Pro tec tion of Di rect For eign
In vest ment in the Third World, 36 INT’L & COMP. L.Q. 58 (1987); S. K. Chatterjee, The Con -
ven tion Es tab lishing the Mul ti lat eral In vest ment Guar an tee Agency, 36 INT’L & COMP. L.Q.
76 (1987); Ibrahim F. I. Shihata, To wards a Greater Depoliticization of In vest ment Dis putes:
The Role of ICSID and MIGA, 1 ICSID REV. 1 (1986).

108 Much of the fol low ing dis cus sion of OPIC draws on in for ma tion ob tained di rectly from
OPIC. See e.g., the “In vest ment In sur ance” pam phlet and re lated in for ma tion sup plied
by OPIC. OVERSEAS PRI VATE IN VEST MENT COR PO RA TION, IN VEST MENT IN SUR ANCE
(n.d.).

109  John S. Diaconis, Po lit i cal Risk In sur ance: OPIC’s Use of a “Fi du ciary Agent” to Fa cil i tate
Res o lu tion of Subrogation Claims, 23 INT’L LAW. 271 (1989).

110 OVERSEAS PRI VATE IN VEST MENT COR PO RA TION, su pra note 108, at 1.
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of fers spe cial ized in sur ance cov er age for cer tain spe cific types of in vest ments, in -
clud ing spe cial ized in sur ance for oil and gas-re lated in vest ments.

a. Currency Inconvertibility
Cur rency in con vert ibil ity in sur ance cov er age com pen sates in ves tors if they can -
not con vert re mit tances from the lo cal cur rency into U.S. dol lars and trans fer
those re mit tance out side of the host coun try. It in cludes earn ings, re turns of cap i -
tal, prin ci pal and in ter est pay ments, tech ni cal as sis tance fees, and other re mit -
tances re lated to in vest ment pro jects. This cov er age also ex tends to losses to the
in ves tor caused by dis crim i na tory ex change rates.111 Cur rency in con vert ibil ity
cov er age does not ex tend to the de val u a tion of a coun try’s cur rency. In ad di tion,
the in ves tor may only col lect on cur rency in con vert ibil ity in sur ance if the cur -
rency was con vert ible into “U.S. dol lars at the time the in sur ance was is sued.”112 

b. Expropriation
Ex pro pri a tion in sur ance pro tects against the na tion al iza tion, con fis ca tion, or ex -
pro pri a tion of an en ter prise as well as creep ing ex pro pri a tion, which is de fined as a 
se ries of il le gal gov ern ment ac tions that cu mu la tively de prive an in ves tor of the fi -
nan cial in ter ests in his in vest ment. Ex pro pri a tion cov er age ex cludes losses due to
law ful reg u la tory or rev e nue ac tions by host gov ern ments and ac tions pro voked
or in sti gated by the in ves tor or for eign en ter prise. For eq uity in vest ments, the
amount of com pen sa tion is based on the book value of the in vest ment as of the
date of ex pro pri a tion. For loans, pay ment is based on out stand ing prin ci pal and
ac crued in ter est.

c. Political Violence
Po lit i cal vi o lence in sur ance com pen sates for prop erty and in come losses caused by 
vi o lence un der taken for po lit i cal pur poses. Ex am ples of the types of vi o lence cov -
ered are de clared war, un de clared war, hos tile ac tions by na tional or in ter na tional
forces, civil war, rev o lu tion, in sur rec tion, and civil strife. Civil strife may be in -
cluded or ex cluded from cov er age, at the in ves tor’s op tion. Ac tions un der taken
pri mar ily to achieve la bor or stu dent ob jec tives are not cov ered. The in sur ance
may cover one or both of two types of losses—busi ness in come losses and dam age 
to prop erty. An in ves tor may pur chase one or both coverages.

Busi ness in come loss cov er age in cludes in come losses re sult ing from dam age to
the in ves tor’s prop erty caused by po lit i cal vi o lence. With an “off-site” rider,
OPIC will pro vide com pen sa tion for in come losses re sult ing from dam age to spe -
cific sites out side the in ves tor’s fa cil ity. Com pen sa tion is based on ex pected net
in come plus con tin u ing, nor mal op er at ing ex penses. OPIC also will pay for ex -
penses that re duce the busi ness in come loss, such as rent ing a tem po rary fa cil ity.
Com pen sa tion is paid un til pro duc tive ca pac ity is re stored, for a time pe riod not
to ex ceed one year.

C.2 - 26

DIGEST OF COM MER CIAL LAWS OF THE WORLD

111 Diaconis, su pra note 109, at 274.
112 Id.
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“Dam age to prop erty” com pen sa tion is based on the ad justed cost of the prop erty
or re place ment cost. Ad justed cost is de fined as the least of the orig i nal cost of the
item, the fair mar ket value at the time of loss, or the cost to re pair the item. OPIC
will pay re place ment cost up to twice the equip ment’s orig i nal cost, pro vided the
item is ac tu ally re placed in the host coun try.

d. Special Oil and Gas Insurance
OPIC of fers spe cial ized in sur ance cov er age to en cour age pe tro leum ex plo ra tion,
de vel op ment, and pro duc tion in de vel op ing coun tries. In ad di tion to in sur ance
cov er age for the risks dis cussed above, an in ves tor may pur chase “ex plo ra tion”
cov er age and “in ter fer ence with op er a tions” cov er age.

Ex plo ra tion cov er age ex pands ex pro pri a tion cov er age to in sure against losses due
to ma te rial changes uni lat er ally im posed by a host gov ern ment on pro ject agree -
ments. These changes in clude an ab ro ga tion, im pair ment, re pu di a tion, or breach
of con ces sion agree ments, pro duc tion shar ing agree ments, ser vice con tracts, risk
con tracts, and other agree ments be tween the U.S. com pany and the host state.
Such ac tions must last for at least six months and pre vent the in sured from ef fec -
tively ex er cis ing its fun da men tal rights with re spect to the pro ject agree ment,
such as rights to take and ex port pe tro leum or to be paid for it. The cov er age also
com pen sates for tan gi ble as sets and bank ac counts that are con fis cated.

In ter fer ence with op er a tions cov er age ex pands po lit i cal vi o lence cov er age to in -
sure against ces sa tion of op er a tions for six months or more caused by po lit i cal vi -
o lence. Com pen sa tion for such ces sa tion is based on the amount of in vest ment,
less re turns of cap i tal. Com pen sa tion must be re paid to OPIC, with out in ter est, if 
within five years the po lit i cal vi o lence has abated and the in sured can re sume
op er a tions.

3. Eligibility for OPIC Insurance
OPIC po lit i cal risk in sur ance may only be is sued if the in ves tor, the for eign coun -
try, and the in vest ment it self meet OPIC’s re quire ments. In ad di tion, OPIC will
take cer tain po lit i cal re quire ments into ac count. These el i gi bil ity re quire ments are 
dis cussed in more de tail be low.

a. Eligible Investors
To be el i gi ble for OPIC in sur ance, an in ves tor must be: a U.S. cit i zen; a cor po ra -
tion, part ner ship, or other as so ci a tion cre ated un der the laws of the U.S., its states, 
or ter ri to ries ben e fi cially owned by U.S. cit i zens; or a for eign busi ness at least
95% owned by U.S. cit i zens or by as so ci a tions owned by U.S. cit i zens.

b. Eligible Projects
An in vest ment pro ject qual i fies for OPIC in sur ance cov er age if the in vest ment is
a new in vest ments, a pri vat iza tion, or an ex pan sion or mod ern iza tion of an ex ist -
ing plant or in vest ment. Ac qui si tions of ex ist ing op er a tions are el i gi ble if the in -
ves tor con trib utes ad di tional cap i tal for mod ern iza tion and/or ex pan sion There is
no re quire ment that the for eign en ter prise be owned or con trolled by U.S. in ves -
tors. How ever, in the case of a pro ject with for eign own er ship, only the por tion of
the in vest ment made by the U.S. in ves tor is in sured by OPIC. In sur ance is nor -
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mally not avail able for in vest ments in en ter prises which are ma jor ity-owned and
con trolled by a for eign gov ern ment.

In vest ments may take many forms: con ven tional eq uity in vest ments and loans;
con struc tion and ser vice con tracts; pro duc tion shar ing agree ments; leases; and
var i ous con trac tual ar range ments, such as con signed in ven tory, li cens ing, fran -
chis ing, and tech ni cal as sis tance agree ments.

Finally, the in ves tor must sub mit a Re quest for Reg is tra tion for Po lit i cal Risk In -
vest ment In sur ance be fore the in vest ment is made or ir re vo ca bly com mit ted.

c. Eligible Countries
OPIC may not of fer in sur ance for a pro ject in a coun try with which the U.S. does
not have an in vest ment agree ment.113 Cur rently, OPIC pro grams are avail able in
140 de vel op ing coun tries.114 In ves tors should con tact OPIC to de ter mine the sta -
tus of OPIC as sis tance in a par tic u lar coun try.

Un der agree ments with the host coun tries, the host gov ern ment must ap prove the 
is su ance of OPIC in sur ance for a pro ject. The ap proval pro ce dures vary from
coun try to coun try and are avail able from OPIC.

d. Political Considerations
OPIC has a leg is la tive man date to sup port pro jects which are re spon sive to the
de vel op ment needs and the en vi ron ment of the host coun try and which fos ter pri -
vate ini tia tive and com pe ti tion. In par tic u lar, OPIC must give pref er en tial treat -
ment to in vest ments in coun tries with a per ca pita an nual in come of less than $984 
in 1986 U.S. dol lars.115 If a pro ject is given mo nop oly rights or other com pet i tive
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113 22 U.S.C.A. § 2197(a) (West Supp.1994).
114 OPIC’s “Coun try and Area List” lists coun tries in which OPIC pro grams are gen er ally

avail able: Al ba nia, Al ge ria, Anguilla, Antigua & Barbuda, Ar gen tina, Ar me nia, Aruba,
Azerbaijan, Ba ha mas, Bah rain, Ban gla desh, Bar ba dos, Belarus, Belize, Benin, Bolivia, Bot -
swana, Bosnia & Herzegovina, Brazil, Bul garia, Burkina Faso, Bu rundi, Cam er oon, Cape
Verde, Cen tral Af ri can Re pub lic, Chad, Chile, Co lom bia, Congo, Cook Is lands, Costa
Rica, Cote d’Ivoire, Croatia, Cy prus, Czech Re pub lic, Dji bouti, Dom i nica, Do min i can Re -
pub lic, Ec ua dor, Egypt, El Sal va dor, Equa to rial Guinea, Es to nia, Ethi o pia, Fiji, French Gui -
ana, Ga bon, Gam bia, Geor gia, Ger many (east ern), Ghana, Greece, Gre nada, Gua te mala,
Guinea, Guinea-Bissau, Guy ana, Hon du ras, Hun gary, In dia, In do ne sia, Ire land, Is rael, Ja -
maica, Kazakhstan, Kenya, Kiribati, Ku wait, Kyrgyzstan, Laos, Lat via, Leb a non, Le sotho,
Lith u a nia, Mad a gas car, Ma lawi, Ma lay sia, Mali, Malta, Mar shall Is lands, Mau ri ta nia, Mau ri -
tius, Fed er ated States of Mi cro ne sia, Moldova, Mon go lia, Mo rocco, Mo zam bique,
Namibia, Ne pal, Neth er lands An til les, Nic a ra gua, Niger, Ni ge ria, North ern Ire land,
Oman, Pan ama, Pa pua New Guinea, Par a guay, Peru, Phil ip pines, Po land, Por tu gal, Qa tar,
Ro ma nia, Rus sia, Rwanda, St. Kitts & Nevis, St. Lu cia, St. Vin cent & the Grenadines, Sao
Tome & Prin cipe, Saudi Ara bia, Sen e gal, Si erra Le one, Sin ga pore, Slovakia, Slovenia, So ma -
lia, Sri Lanka, Swa zi land, Tai wan, Tajikistan, Tan za nia, Thai land, Togo, Tonga, Trin i dad &
To bago, Tu ni sia, Tur key, Turkmenistan, Uganda, Ukraine, United Arab Emirates, Uru guay,
Uzbekistan, Ven e zuela, West ern Sa moa, Ye men, Zaire, Zam bia, Zim ba bwe. OVERSEAS PRI -
VATE IN VEST MENT COR PO RA TION, COUN TRY AND AREA LIST (Jan u ary 12, 1993).

115 Diaconis, su pra note 109, at 275.
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ad van tages for more than five years, spe cial jus ti fi ca tion for OPIC in volve ment is
re quired.

The ef fect of a pro posed in vest ment on the U.S. econ omy also is closely ex am -
ined. Cov er age is de nied to pro jects which are likely to have a neg a tive im pact on
U.S. em ploy ment and where the host coun try im poses re quire ments that sub stan -
tially re duce the po ten tial U.S. trade ben e fits of the in vest ment.

OPIC also may de cline cov er age to pro jects which are likely to have a sig nif i cant
ad verse ef fect on the U.S. bal ance of pay ments. OPIC also re quires that coun -
tries respect cer tain in di vid ual rights and in ter na tion ally-rec og nized work ers’
“rights.”116 

4. Terms

a. Duration
The term of an in sur ance pol icy may ex tend a max i mum of twenty years. For
loans, leases, and trans ac tions cov ered by the con trac tors and ex port ers pro gram,
the term is gen er ally equal to the du ra tion of the un der ly ing con tract.

b. Cost
OPIC in sur ance pre mi ums are based on fixed rate sched ules, which are de ter -
mined by ref er ence to the type of in vest ment and the types of cov er age sought.117

As an ex am ple, OPIC’s cur rent base rates for cov er age on oil and gas in vest ments
are as fol lows: for ex pro pri a tion, 0.4% for de vel op ment/ex plo ra tion, and 1.5% for 
pro duc tion; for po lit i cal vi o lence, 0.75%; for in ter fer ence with op er a tions, 0.4%;
and for cur rency in con vert ibil ity, 0.3%.118 

c. Co-Insurance
OPIC will only in sure and pay claims on 90% of a loss. OPIC’s stat ute re quires
that in ves tors bear the risk of loss of the re main ing 10%. The only ex cep tion to
this re quire ment is loans and leases from fi nan cial in sti tu tions to un re lated third
par ties, which may be in sured for 100% of prin ci pal and in ter est.

d. Coverage Multiples and Amount of Insurance

OPIC typ i cally is sues in sur ance com mit ments equal to 270% of the ini tial in vest -
ment—90% rep re sent ing the orig i nal in vest ment and 180% to cover fu ture earn -
ings. The max i mum amount of cov er age avail able for any one pro ject is $100
mil lion. Cov er age amounts may be lim ited for in vest ments in coun tries where
OPIC has a high port fo lio con cen tra tion and in highly sen si tive pro jects.
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116 Rowat, su pra note 106, at 122.
117 Orloff, su pra note 107, at 7.
118 OVERSEAS PRI VATE IN VEST MENT COR PO RA TION, IN SUR ANCE RATES (Au gust 1992).
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e. Application119 
The in sur ance pro gram has a two-step ap pli ca tion pro cess. First, in ves tors are re -
quired to reg is ter pro jects with OPIC be fore the in vest ment has been made or ir -
re vo ca bly com mit ted. Reg is tra tion is free of charge and treated as priv i leged
busi ness in for ma tion by OPIC. Upon re ceipt of the Re quest for Reg is tra tion,
OPIC will send a con fir ma tion let ter and ap pli ca tion forms. A reg is tra tion is valid
for two years. Reg is tra tion of a pro ject does not com mit OPIC to is sue in sur ance,
nor does it in di cate that OPIC’s el i gi bil ity cri te ria have been met.

Once the fi nal form of an in vest ment is de ter mined, the in ves tor must sub mit an
Ap pli ca tion for Po lit i cal Risk In vest ment In sur ance. This ap pli ca tion pro vides
OPIC with de tailed in for ma tion nec es sary for OPIC to de ter mine a pro ject’s el i -
gi bil ity and un der writ ing risks.

B. MIGA120 

1. Background
The World Bank, a mul ti lat eral lend ing agency and MIGA’s par ent com pany, was
formed over forty years ago. It con sists of the In ter na tional Bank for Re con struc -
tion and De vel op ment, the In ter na tional De vel op ment As so ci a tion, and the In ter -
na tional Fi nance Cor po ra tion, as well as MIGA. MIGA en tered the po lit i cal risk
in sur ance mar ket in 1988.121 “One of its ba sic ob jec tives is to in crease the flow of
cap i tal and tech nol ogy to de vel op ing coun tries . . . by com ple ment ing gov ern -
ment-spon sored and pri vate in vest ment guar an tee pro grams.”122 
Many na tional in sur ance pro grams, due to their re spec tive na tional ob jec tives,
con tain strict el i gi bil ity re quire ments that ex clude many in ves tors and in vest -
ments. In ad di tion, na tional in sur ance pro grams have lim ited fi nan cial re sources.
MIGA’s in sur ance pro gram over comes some of these short com ings and helps to
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119 In quiries con cern ing in sur ance, in clud ing re quests for the in sur ance reg is tra tion and ap pli -
ca tion forms, should be ad dressed to: 
Ap pli ca tions Of fi cer
In sur ance De part ment
Over seas Pri vate In vest ment Cor po ra tion
1100 New York Av e nue, N.W.
Wash ing ton, DC 20527 
Tele phone: (202) 336-8799 or (800) 424-OPIC (6742)

120 Much of the fol low ing dis cus sion of MIGA draws on in for ma tion ob tained di rectly from
MIGA, e.g. the MIGA In vest ment Guar an tee Guide and re lated in for ma tion sup plied by
MIGA. MUL TI LAT ERAL IN VEST MENT GUAR AN TEE AGENCY, IN VEST MENT GUAR AN TEE
GUIDE (n.d.). See also Rowat, su pra note 106, at 128-30, 140-44 pas sim; Berger, su pra note
107, at 13 pas sim.

121 Rowat, su pra note 106, at 105. MIGA was cre ated by the Con ven tion Es tab lishing the Mul -
ti lat eral In vest ment Guar an tee Agency, opened for sig na ture Oc to ber 11, 1985, 24 I.L.M.
1598 (en tered into force April 12, 1988), cited in Rowat, su pra note 106, at 105 n.9.

122 MUL TI LAT ERAL IN VEST MENT GUAR AN TEE AGENCY, su pra note 120; Rowat, su pra note 106,
at 127 (cit ing the Pre am ble to the MIGA Con ven tion).
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fill the gaps.123 Also, be cause MIGA is a mul ti lat eral agency, it can in sure pro jects
for both U.S. and non-U.S. in ves tors.

2. Risks Covered by MIGA Insurance
Like OPIC, MIGA in sur ance cov ers risks of cur rency in con vert ibil ity, ex pro pri a -
tion, and po lit i cal vi o lence. MIGA also cov ers breach of con tract loss as a sep a rate
class of risk cov er age.124 These coverages, which may be pur chased in di vid u ally or
in com bi na tion, are dis cussed be low.

a. Currency Inconvertibility
Cur rency in con vert ibil ity in sur ance cov ers re stric tions of cur rency trans fers out -
side of the coun try that pre vent the in ves tor from trans fer ring prof its or liq ui da -
tion pro ceeds out of the host coun try. Ex ces sive de lays in ac quir ing for eign
ex change caused by host gov ern ment ac tion or in ac tion, by ad verse changes in ex -
change con trol laws or reg u la tions, and by de te ri o ra tion in con di tions gov ern ing
the con ver sion and trans fer of lo cal cur rency are in sured as well. On re ceipt of the
blocked lo cal cur rency from the in ves tor, MIGA pays com pen sa tion in the cur -
rency of its guar an tee. Like OPIC, cur rency de val u a tion is not cov ered.

b. Expropriation
Ex pro pri a tion cov er age pro tects against acts that de prive the in ves tor of own er -
ship or con trol of its in vest ments. “Creeping” ex pro pri a tion, a se ries of acts
which, over time, have an expropriatory ef fect, is also cov ered. How ever, an im -
por tant dif fer ence is that MIGA, un like OPIC, ex cludes from this cov er age
non-dis crim i na tory mea sures of gen eral ap pli ca tion which gov ern ments nor mally
take for the pur pose of reg u lat ing eco nomic ac tiv ity in their ter ri to ries. Un for tu -
nately, this ex clu sion can al low gov ern ments to en act “gen eral” reg u la tions that
amount to an ex pro pri a tion from the in ves tor’s view point, with out the reg u la tion
be ing cov ered un der the ex pro pri a tion in sur ance.

For to tal ex pro pri a tion of eq uity in vest ments, MIGA pays the net book value of
the in sured in vest ment. For par tial ex pro pri a tion of funds or as sets, MIGA pays
the in sured por tion of the funds or the net book value of the ex pro pri ated as sets.
For loans and loan guar an ties, MIGA in sures the out stand ing prin ci pal and any ac -
crued and un paid in ter est.

c. Political Violence
War and Civil Dis tur bance cov er age in sures against losses aris ing from po lit i -
cally-mo ti vated acts of war or civil dis tur bance, in clud ing rev o lu tion, in sur rec tion, 
coup d’etat, sab o tage, and ter ror ism. Com pen sa tion paid is sim i lar to that paid in
the event of ex pro pri a tion. This cov er age also ex tends to such events that, for a
pe riod of one year, re sult in an in ter rup tion of pro ject op er a tions es sen tial to over -
all fi nan cial vi a bil ity. This fea ture is ef fec tive when the in vest ment is con sid ered a
to tal loss.
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123 Shihata, Fac tors, su pra note 107, at 690.
124 See gen er ally Rowat, su pra note 106, at 128-29 and 141-42.

F:\BOOKS01\COMEAUX\2001-02\Booklet C2.vp
Friday, May 25, 2001 9:15:40 AM



d. Breach of Contract
Breach of Con tract cov er age com pen sates in ves tors for any breach or re pu di a tion
of a con tract by the host gov ern ment with the holder of a guar an tee when the
holder does not have re course to an other fo rum, or where a de ci sion of the other
fo rum is not avail able within a rea son able pe riod of time, or where such a de ci sion
can not be en forced.

3. Eligibility for MIGA Insurance125 

a. Eligible Investors
MIGA re quires that the in ves tor seek ing in sur ance be a na tional of a mem ber
coun try other than the host coun try. A cor po ra tion is el i gi ble for cov er age if it is
ei ther in cor po rated in and has its prin ci pal place of busi ness in a mem ber coun try
or if it is ma jor ity-owned by na tion als of mem ber coun tries.

b. Eligible Projects
In sur ance may be ob tained for new in vest ments that are “eco nom i cally sound,”
orig i nate in any mem ber coun try, and are des tined for any de vel op ing mem ber
coun try. New in vest ments also in clude ex pan sion, mod ern iza tion, and re fi nanc ing 
of ex ist ing pro jects, re in vest ment of earn ings, and ac qui si tions that in volve the
pri vat iza tion of state en ter prises. En vi ron men tal im pact must also be con sid ered.
El i gi ble in vest ments must be new and me dium- or long-term in na ture. They en -
com pass eq uity in vest ments, share holder loans, and loan guar an ties is sued by eq -
uity hold ers, pro vided that the loans have a min i mum av er age ma tu rity of three
years. Loans to un re lated bor row ers can be in sured, pro vided that eq uity in the
pro ject is be ing in sured con cur rently.
Other forms of in vest ment are also el i gi ble, in clud ing tech ni cal as sis tance and
man age ment con tracts and fran chis ing and li cens ing agree ments, pro vided they
have terms of at least three years and the in ves tor’s re mu ner a tion is tied to the
pro ject’s op er at ing re sults.

c. Eligible Countries
The in vest ment must be made in the ter ri tory of a de vel op ing mem ber coun try. The
Sum mer 1993 MIGA News news let ter lists both mem ber coun tries and coun tries in
the pro cess of ful fill ing mem ber ship re quire ments as of Au gust 30, 1993.126 
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125 See Rowat, su pra note 106, at 128-30 and 140-44; Berger, su pra note 107, at 29-37.
126 El i gi ble MIGA Mem ber Coun tries, MIGA NEWS (Mul ti lat eral In vest ment Guar an tee

Agency, Wash ing ton, D.C.), Sum mer 1993, at 1, 4. The news let ter states that “as of Au gust
30, 1993, the MIGA Con ven tion had been signed by 139 coun tries (20 in dus tri al ized coun -
tries and 119 cat e gory two de vel op ing coun tries), whose sub scrip tions to tal 97 per cent of
the Agency’s au tho rized cap i tal. Coun tries listed be low in ital ics have signed the Con ven -
tion but have not yet com pleted all of the mem ber ship re quire ments.” IN DUS TRI AL IZED
COUN TRIES: Bel gium, Can ada, Den mark, Fin land, France, Ger many, Greece, Ire land, It aly,
Ja pan, Lux em bourg, Neth er lands, Nor way, Por tu gal, South Af rica, Spain, Swe den, Swit zer -
land, United King dom, United States. DE VELOPING COUN TRIES: Latin Amer ica/Ca rib -
bean: Ar gen tina, Ba ha mas, Bar ba dos, Belize, Bolivia, Brazil, Chile, Co lom bia, Costa Rica,
Dom i nica, Ec ua dor, El Sal va dor, Gre nada, Gua te mala, Guy ana, Haiti, Hon du ras, Ja maica,
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As in OPIC, the host gov ern ment must ap prove the pro ject be fore MIGA in sur -
ance cov er age will be is sued. In most cases, MIGA will re quest the ap proval on be -
half of the in ves tor. In some coun tries, MIGA can ac cept a copy of the stan dard
in vest ment ap proval, usu ally is sued by a spe cific agency or min is try for all for eign
in vest ments, as the ap proval for MIGA.

d. Political Considerations
Po lit i cal con sid er ations are not as im por tant un der MIGA as un der OPIC.127 For
ex am ple, there is no “hu man rights” stan dard that must be met by the host coun -
try, as is re quired by OPIC.

4. Terms

a. Amount of Insurance
MIGA’s guar an tee au thor ity is lim ited to 150% of its un im paired sub scribed cap i -
tal and re serves. Un der writing au thor ity for in di vid ual in vest ment pro jects is lim -
ited to 5% of MIGA’s to tal ca pac ity to is sue guar an tees. This por tion amounts to a 
max i mum cov er age of ap prox i mately $50 mil lion per pro ject.

In sur ance can be ob tained for 90% of the amount in vested plus up to an ad di tional 
180% for earn ings at trib ut able to the in vest ment; an ad di tional 90% can be ob -
tained for in ter est ac cru ing to in creased prin ci pal for loans and loan guar an tees.

For tech ni cal as sis tance and sim i lar con tracts, MIGA in sures up to 90% of the to -
tal value of pay ments un der the agree ment. Re gard less of the na ture of the pro ject, 
the in ves tor is re quired to re main at risk for at least 10% of any loss.

b. Duration
The du ra tion of in sur ance is from three to fif teen years. The stan dard term of cov -
er age is fif teen years, and typ i cally fol lows the term of the in sured agree ment for
in vest ments other than eq uity, such as a ten-year loan agree ment. The term can be
ex tended to twenty years if MIGA finds that the na ture of the pro ject “jus ti fies”
an ex tended term. MIGA may not ter mi nate its cov er age un less the in sured in ves -
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Nic a ra gua, Par a guay, Peru, St. Kitts-Nevis, St. Lu cia, St. Vin cent, Trin i dad and To bago, Uru -
guay, Ven e zuela. Eu rope/Cen tral Asia: Al ba nia, Ar me nia, Azerbaijan, Belarus, Re pub lic of
Bosnia Herzegovina, Bul garia, Re pub lic of Croatia, Cy prus, Czech Re pub lic, Es to nia, Geor -
gia, Hun gary, Kazakhstan, Kyrghyzstan, Lith u a nia, For mer Yu go slav Re pub lic of Mac e do nia,
Malta, Moldova, Po land, Ro ma nia, Rus sian Fed er a tion, Slo vak Re pub lic, Re pub lic of
Slovenia, Tajikistan, Tur key, Turkmenistan, Uzbekistan, Fed eral Re pub lic of Yu go sla via. Mid -
dle East/North Af rica: Bah rain, Arab Re pub lic of Egypt, Is rael, Jor dan, Ku wait, Libya, Mo -
rocco, Oman, Saudi Ara bia, Syr ian Arab Re pub lic, Tu ni sia, United Arab Emirates, Re pub lic
of Ye men. Asia/Pa cific: Ban gla desh, China, Fiji, In dia, In do ne sia, Re pub lic of Ko rea, Ma lay -
sia, Mi cro ne sia, Mon go lia, Ne pal, Pa ki stan, Pa pua New Guinea, Phil ip pines, Sri Lanka,
Vanuatu, West ern Sa moa. Cen tral & South ern Af rica: An gola, Benin, Bot swana, Burkina
Faso, Cam er oon, Cape Verde, Re pub lic of Congo, Cote d’Ivoire, Equa to rial Guinea, Ethi o -
pia, The Gam bia, Ghana, Guinea, Guinea-Bissau, Kenya, Le sotho, Mad a gas car, Ma lawi,
Mali, Mau ri ta nia, Mau ri tius, Namibia, Ni ge ria, Rwanda, Sen e gal, Sey chelles, Si erra Le one,
Su dan, Swa zi land, Tan za nia, Togo, Uganda, Zaire, Zam bia, Zim ba bwe.

127 See, e.g., Shihata, Fac tors, su pra note 107, st 690.
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tor de faults on its con trac tual ob li ga tions, but the in sured may ter mi nate cov er age 
af ter three years or any an ni ver sary there af ter.

c. Cost
MIGA is sup posed to be self-sus tain ing, and its pre mi ums are sim i lar to OPIC’s.
Typ i cal base rates for oil and gas cov er age for cur rency in con vert ibil ity, ex pro pri a -
tion, breach of con tract, and war risks are 0.50%, 1.25%, 1.25%, and 0.60%, re -
spec tively (as per cent ages of the to tal in sured amount). Stand-by cov er age is
avail able for an ad di tional 0.25%, 0.50%, 0.50%, and 0.25%, re spec tively.128 

d. Co-Insurance
MIGA will co op er ate with both pub lic and pri vate po lit i cal risk in sur ers by en ter -
ing into coinsurance and re in sur ance ar range ments for joint cov er age of el i gi ble
in vest ment pro jects.

e. Application129 
A Pre lim i nary Ap pli ca tion for Guar an tee should be sub mit ted be fore the in vest -
ment is made or ir re vo ca bly com mit ted. Ap pli ca tions are treated con fi den tially. If
MIGA de ter mines that the in vest ment and in ves tor are el i gi ble, a No tice of Reg is -
tra tion and a De fin i tive Ap pli ca tion for Guar an tee are sent to the in ves tor. There
is no fee for fil ing ei ther a Pre lim i nary Ap pli ca tion or a De fin i tive Ap pli ca tion,
and there is no ob li ga tion to ac cept a Con tract of Guar an tee if one is of fered.

C. Private Insurance

1. Background
In the last fif teen years, pri vate in sur ers have be gun to of fer po lit i cal risk in sur ance
that both com ple ments and com petes with gov ern ment-sub si dized in sur ance pro -
grams.130 This rap idly grow ing mar ket131 is con cen trated mainly in the U.S. and U.K. 
and has been es ti mated to amount to $200 to $350 mil lion in an nual pre mi ums. The
most ver sa tile and ex pe ri enced pri vate in surer of fer ing po lit i cal risk in sur ance is
Lloyd’s of Lon don.132 Other in sur ers in clude Amer i can In ter na tional Group (AIG),
Citicorp In ter na tional Trade In dem nity (CITI), Pro fes sional In dem nity As so ci a tion
(PIA, New York), Pan Fi nan cial (Lon don and New York), Chubb Group (New Jer -
sey), and Poole d’Assurance des Risques Internationaux et Speciaux (P.A.R.I.S.).133 
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128 MUL TI LAT ERAL IN VEST MENT GUAR AN TEE AGENCY, su pra note 120, at 9.
129  Mul ti lat eral In vest ment Guar an tee Agency

1818 H Street, N.W. 
Wash ing ton, D.C. 20433
Tele phone: (202) 473-0179 or (202) 473-6168
Fax: (202) 477-9886. For fur ther in for ma tion con tact: 

130 Orloff, su pra note 107, at 1.
131 Rowat, su pra note 106, at 125 n.84.
132 Orloff, su pra note 107, at 3.
133 Rowat, su pra note 106, at 125 n.84.
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2. Risks Covered by Private Insurance
Pri vate po lit i cal risk in sur ance is gen er ally di vided into two cat e go ries: as set
 coverage and con tract cov er age. As set cov er age may in clude risks such as con fis -
ca tion, na tion al iza tion, ex pro pri a tion (in clud ing creep ing ex pro pri a tion), and re -
pos ses sion of equip ment. Con tract cov er age may in clude loss from con tract
re pu di a tion, cur rency in con vert ibil ity, and con tract can cel la tion due to po lit i cal
vi o lence.134 Thus, the risks cov ered are sim i lar to the risks cov ered by gov ern -
ment-spon sored in sur ance.

Of the types of risk in sured against by pri vate in sur ers, con fis ca tion, na tion al iza -
tion, and ex pro pri a tion in sur ance are of the most in ter est to en ergy in ves tors. As
with gov ern ment-spon sored in sur ance, com pen sa tion is usu ally based upon book
value. Con fis ca tion/na tion al iza tion/ ex pro pri a tion in sur ance pol i cies can usu ally
be ex panded to cover li cense can cel la tions, trade em bar goes, strikes, ri ots, loss of
in come fol low ing ex pro pri a tion, and other types of po lit i cal risk.135 In ad di tion,
each in surer will have ad di tional lim i ta tions and qual i fi ca tions as to the amounts
and types of in sur ance it can of fer.

3. Terms
The terms of fered by the pri vate in sur ers are be tween one and three years, which
are sig nif i cantly shorter than those of fered by OPIC and MIGA. Un der writing
lim its range from $5 mil lion to $300 mil lion per risk, de pend ing on the in surer and 
the coun try in which the in vest ment is lo cated.136 These lim its are in the same
range as those of OPIC ($100 mil lion) and MIGA ($50 mil lion per pro ject).137 

Pri vate mar ket fees are sub stan tially higher than those of gov ern ment in sur ance
pro grams and “in some cases can be as much as seven per cent for cov er age in high
risk coun tries.”138 Lloyd’s cur rent rate for in sur ing in vest ments in the for mer So -
viet re pub lics is be tween two and three per cent of the value of the in vest ment.139

Pre miums are based on a num ber of fac tors, in clud ing the size of the in vest ment,
na tion al ity of the in ves tor, risks as so ci ated with the host coun try, risks cov ered by
the in sur ance, and the struc ture of the in vest ment.140 De spite rel a tively higher
rates, how ever, pri vate in sur ance re mains at trac tive to cer tain in ves tors, such as
those who fall out side the el i gi bil ity re quire ments of pro grams such as OPIC and
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134 Orloff, su pra note 107, at 4.
135 Id. at 5.
136 Id. at 3; see also Rowat, su pra note 106, at 126.
137 Rowat, su pra note 106, at 126.
138 Id.
139 Orloff, su pra note 107, at 6.
140 Id. at 6-7.
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MIGA.141 The Busi ness In for ma tion Ser vice for the Newly In de pend ent States
(“BISNIS”) pro vides doc u ments via the “Flashfax BISNIS Bank,” a 24-hour au to -
mated fax de liv ery sys tem ad min is tered by the In ter na tional Trade Ad min is tra tion 
of the U.S. De part ment of Com merce, con tain ing free in for ma tion on cur rent
trade and in vest ment op por tu ni ties, trade sta tis tics, and other in for ma tion con -
cern ing the newly in de pend ent states of the for mer So viet Un ion. BISNIS can be
reached by di al ing (202) 482-3145 from a touchtone phone. The ad dress is:
United States De part ment of Com merce, In ter na tional Trade Ad min is tra tion,
Busi ness In for ma tion Ser vice for the Newly In de pend ent States, Room H-7413,
Wash ing ton, D.C. 20230. Id. 

Whether OPIC, MIGA, or pri vate in sur ance is best suited for any par tic u lar in -
vest ment can only be de ter mined on a case-by-case ba sis. On the one hand, pri vate 
in sur ance is more flex i ble, can be cus tom ized to meet the needs of a par tic u lar in -
vest ment, can be kept in strict con fi dence, and can be ne go ti ated in days rather
than months. Pri vate in sur ance is also not con strained by po lit i cal con sid er ations
to the same de gree as is gov ern ment-sub si dized in sur ance. On the other hand, be -
cause OPIC and MIGA pol i cies are gov ern ment sub si dized, they are gen er ally less 
ex pen sive; they can also be is sued for terms of up to twenty years. Finally, OPIC
and MIGA also have better fa cil i ties for cov er ing cur rency in con vert ibil ity risks
than do pri vate in sur ers.142 As be tween OPIC and MIGA, a de ci sion as to which
pol icy is best will of ten be based upon price and el i gi bil ity re quire ments.

V. Conclusion
West ern in ves tors seek to ben e fit them selves and the pop u lace of de vel op ing
coun tries by in vest ing needed cap i tal to fi nance pro duc tion and eco nomic growth. 
But un less po lit i cal risks are min i mized, in ves tors will not be will ing to in vest their 
pre cious time and cap i tal. For tu nately, as the world be gins to gain a greater ap pre -
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141 Some times the host coun try it self may be in volved in of fer ing in sur ance to in ves tors. For ex -
am ple, in Feb ru ary of 1993 the Rus sian gov ern ment set up the State In vest ment Cor po ra tion
to sell po lit i cal-risk in sur ance for for eign in ves tors in vest ing in Rus sia. Some Co vert, EC ONO -
MIST, Feb. 27, 1993, at 84. Ad di tionally, the Rus sian Agency for In ter na tional Co op er a tion
and De vel op ment, a Rus sian gov ern ment agency, has put to gether a bil lion-dol lar pro gram to
pro vide po lit i cal risk in sur ance for in ves tors in Rus sia, and is also es tab lish ing new in vest ment 
banks in cooperations with ma jor in ter na tional fi nan cial in sti tu tions. Com mer cial Over view
of Rus sia, BUS. INFO. SER VICE FOR THE NEWLY INDEPENDANT STATES, (U.S. Dep’t of Com -
merce, New York, N.Y.), July 10, 1993, at 1, 3. 
The Busi ness In for ma tion Ser vice for the Newly In de pend ent States (“BISNIS”) pro vides
doc u ments via the “Flashfax BISNIS Bank,” a 24-hour au to mated fax de liv ery sys tem ad -
min is tered by the In ter na tional Trade Ad min is tra tion of the U.S. De part ment of Com -
merce, con tain ing free in for ma tion on cur rent trade and in vest ment op por tu ni ties, trade
sta tis tics, and other in for ma tion con cern ing the newly in de pend ent states of the for mer So -
viet Un ion. BISNIS can be reached by di al ing (202) 482-3145 from a touchtone phone. The
ad dress is: United States De part ment of Com merce, In ter na tional Trade Ad min is tra tion,
Busi ness In for ma tion Ser vice for the Newly In de pend ent States, Room H-7413, Wash ing -
ton, D.C. 20230. Id.

142 Orloff, su pra note 107, at 7.
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ci a tion for the im por tance of prop erty rights, meth ods are be com ing avail able to
lower po lit i cal risks to al low in vest ment to pro ceed.
Con ces sions, di rectly ne go ti ated be tween the in ves tor and the host state, con tain -
ing sta bi li za tion and in ter na tional ar bi tra tion clauses, are one method of re duc ing
po lit i cal risks; pur chas ing gov ern ment-spon sored or even pri vate in sur ance is still
an other. The protections won by BITs also serve to re duce the po lit i cal risks in her -
ent in for eign in vest ment. BITs cre ate a re gime an chored in in ter na tional law
which is fa vor able, not hos tile, to in vest ment—a re gime which at tempts to pre -
vent ex pro pri a tion, di rect or in di rect, and to pro vide for full com pen sa tion when
ex pro pri a tion does oc cur.

Hope fully, for the sake of both in ves tors and the de vel op ing coun tries, the trend
to wards greater pro tec tion of the prop erty rights of in ves tors will con tinue in this
di rec tion.
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