VOLUME 24

ARTICLES

Private Financi~zgoOfCriminal Prosecurions and the Dk*Vering
Protecainns qf Liberty and Equality in she Criivzi'qal ,%ustice,j;,, t ~ m
Jaseph E. Kennedy
'<Andthe Tmt/z Shad! Make You Free ", n u & as a First
An~endmentEefense in Toraious Bnterftref.~cewith C O ~ & PCases
~CI
Robert L.Ticker
ESSAY

BOOK REVIEW

Taking the IVinth AmenJnzerzt" Serioasly:
A Review of C ~ & VR.~Mmsey's
E
Silent Rights: The Ninth
Amendment and the Constiteltion's Unenumerated Rights
N. Stephdra Kinsekra

NOTE
Tore Reform in ;he Wake of United States v. Lopez
Patrick Hoopes
COMMENT
Mhed Questions and the Scope of Federal Htzkeas Review.
Conside~aaonof Miranda Claims in 'nompson v. ReoRane

BOO&; REVIEW

What we need is an amendment forbidding the circumvention of
the Constitution. It could read: "The Constitution shall not be
circumvented." I just got a big laugh from any lawyers who may
be reading this.
-Joe Sobranl

Table of Contents
I. Introduction: The Instru~mentalValue of the American
Constitution .............................................
11. The Dual Purposes of the Ninth Amendment ..........
111. Constitutional Cy Pres ..................................
IV. Positive Ninth Amendment Rights.. ....................
V. Natural Ninth Amendment Rights.. ....................
VI. Massey's Ninth Amendment ............................
VII. Conclusion: Constitutiorral Interpretation or Political
Theory?.. ...............................................

757
761
766
771
775
777
782

I. Introduction: The Instrumental Value of the
Ameriean Constitution
We Americans are lucky indeed to have inherited our Constitution and our classical liberal tradition. For suppose we had inherited a
totalitarian form of government, a government that did not respect
property rights or other individual rights, that arbitrarily discriminated
against-even executed, or exterminated-certain classes of its sub-

* LL.M., University of London; B.S., M.S., J.D., Louisiana State University. The
author practices computer- and Internet-related patent and intellectual property law with
Schnader Harrison Segal & Lewis in Philadelphia. E-mail address: kinsella@shsl.com. He
is the author, with Paul E. Comeaux, of I'rotecting Foreign Investment Under International
Law: Legal Aspects o f Political Risk (1997). The author would like to thank Paul Comeaux
for helpful comments on an earlier draft of this Book Review.
1. Joe Sobran, Constitutional Legerdemain, reprinted in SOBRAN'S,May 1996, at 12.
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jects from time to time.2 If such a government on occasion failed to
implement its totalitarian "constitution" to the letter-say, it was slow
to adopt a fully socialized agriculture policy or temporarily retreated
from such a policy after causing the starvation of a few million people-it is unlikely that even the strictest "originalists" in that society
would complain that the government was shirking its duties under the
totalitarian constitution. The totalitarian constitution itself-the basic
plan underlying the government-would be seen by even the originalists as inherently illegitimate, with no purpose served by advocating
stricter adherence to its precepts. No purpose in the service of liberty,
at least.3
Under a totalitarian system, proponents of liberty and individual
rights4 would be relegated to oither tactics, such as fomenting revolu2. Examples of totalitarian governments include communist and fascist states, both of
which are types of socialism. Socialism may be defined as a system of "institutionalized
interference with or aggression against private property and private property claims."
HANS-HERMANN
HOPPE,A THEORYOF SOCIALISM
AND CAPITALISM:
ECONOMICS,
POLITICS,AND ETHICS2 (1989).
3. To put it even more starkly, suppose the government adopts a plan to exterminate
all Hungarians at a rate of ten per day, but, for some reason, is bungling the job and is only
executing one Hungarian per day. No sane person would admonish the government to
speed up its executions or even to investigate the cause of the government's "inefficiency"
in this regard. For a similar point, see I3ruce L. Benson, Third Thoughts on Contracting
Out, 11 J. LIBERTARIAN
STUD.44 (1994), which argues that privatization of governmental
services should not always be favored, even by libertarians; for example, when the privatized service, such as the IRS, is unjust and increasing its efficiency would simply increase
injustice. See also Randy E. Barnett, The Relevance of the Framers' Intent, 19 HARV.J.L.
& PUB.POL'Y 403, 410 (1996) (arguing that one reason we should interpret the Constitution in accordance with the Framers' original intentions is "because we today share their
intentions to limit the power of government in a way that enhances and protects the liberty
of the people").
4. By individual rights, I mean the specifically libertarian conception of individual
rights in which the only fundamental right is to be free from aggression where
"'[a]ggression' is defined as the initiatiorr of the use or threat of physical violence against
the person or property of anyone else." MURRAYN. ROTWARD,FOR A NEW LIBERTY8
(1973) [hereinafter ROTHBARD,FOR A NEW LIBERTY].The phrase "individual rights" is
preferable to the phrase "human rights," since the latter expression, like the term "liberal"
in American usage, has acquired a leftist or socialist tinge. See, e.g., Universal Declaration
of Human Rights, G.A. Res. 217A (111), U.N. GAOR, 3d Sess., art. 9, at 22-26, U.N. Doc.
A1810 (1948) (reciting, for example, "human rights" to "social security" to "free" "education"). Libertarian individual rights are roughly equivalent to the set of natural rights
under older terminology. For libertarian justifications for the existence of individual rights,
see HOPPE,supra note 2 (especially chapter 7); HANS-HERMANN
HOPPE,THEECONOMICS
AND ETHICSOF PRIVATEPROPERTY:STUDIESIN POLITICAL
ECONOMY
AND PHILOSOPHY
(1993); ROTHBARD,FORA NEW LIBERTY,supra; MURRAYN. ROTHBARD,THE ETHICSOF
LIBERTY(1982); N. Stephan Kinsella, A Libertarian Theory of Punishment and Rights, 30
Lou. L.A. E. REV.607 (1997); N. Stephan Kinsella, New Rationalist Directions in Libertarian Rights Theory, 12 J . LIBERTARIAN
STUD. 323 (1996); Roger Pilon, Ordering Rights
Consistently: Or What We Do and Do Not Have Rights To, 13 GA. L. REV. 1171 (1979);
AYN RAND, CAPITALISM:THE UNKNOWN
IDEAL(1967); AYN RAND, THE VIRTUE OF
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tion or civil disobedience, trying to persuade or educate society or
government officials to see the Light of liberty, or even advocating outright dishonest interpretation olf the constitution to achieve better results. A constitution, then, has only instrumental value; it is worth
supporting and interpreting honestly only if such an interpretation
would tend to lead to desirable results. To a supporter of individual
rights, for example, a constitution providing for an explicitly totalitarian system does not have instruimental value, and he would not seek to
have such a constitution put into effect, or put into effect more
stringently.
Now imagine that there is a better constitution in place, one originally designed to undergird limited government and individual rights.
Over the decades, however, the government has incrementally misconstrued this constitution, seiz,ing more and more power not authorized by it and violating individual rights protected by it. Imagine also
that, for a variety of reasons, the population had acquiesced, and even
grown somewhat accustomed, to this state of affair^.^ Advocates of
SELFISHNESS:
A NEW CONCEPTOF EGOI:SM(1964); LEONARDPEIKOFF,OBJECTIVISM:
THE
PHILOSOPHY
OF AYNRAND(1991); TIBCIRR. MACHAN,INDIVIDUALS
AND THEIRRIGHTS
(1989); DOUGLASB. RASMUSSEN
& DO~UGLAS
J. DEN Un, LIBERTYAND NATURE:A N
ARISTOTELIAN
DEFENSEOF LIBERALORDER(1991); LUDWIGVON MISES,LIBERALISM:
IN
THE CLASSICAL
TRADITION(Ralph Raico trans., 3d ed. 1985); JANNARVESON,
THE LIBERTARIAN IDEA (1988); and LORENE. LOMASKY,
PERSONS,RIGHTS,AND THE MORALCOMMUNITY (1987).
5. Reasons for the populace's acquiescence might include the following: a sympathy
with socialism over the years on the par1 of intellectuals and large portions of society; the
corruption wrought by democracy itself, ,which breeds special interest wars and the willingness to use government to get one's piece of the pie before one is made victim by others;
the welfarelwarfare state, which provides recipients of redistributed tax dollars (in the
form of welfare payments or governmenli salaries) with an incentive to support ever-growing government; and public education, which inevitably results in the state's propagandizing each generation of students in favor of its programs. See generally FREDERICBASTIAT,
THE LAW (Found. for Econ. Educ. & Dean Russell trans., 1950) (1850) (discussing everescalating conflicts among disparate spec:ial interest groups); ROBERTHIGGS,CRISISAND
LEVIATHAN:CRITICALEPISODESIN THE GROWTHOF AMERICAN GOVERNMENT
(1987)
(discussing the public's acquiescence in expansions in government power during times of
crisis, power that is never returned after the crisis is over, leading to a ratchet effect of
growing government power with each new "crisis"); BRUNOLEONI,FREEDOMAND THE
LAW (expanded 3d ed. 1991) (discussing special interest group warfare); WILLIAMC.
MITCHELL& RANDY T. SIMMONS,BEYONDPOLITICS:MARKETS,WELFARE,AND THE
FAILUREOF BUREAUCRACY
(1994) (discussing the unintended consequences of governmental programs and the large number of special interest groups that accompany big government); SHELDONRICHMAN,SEPARATINGSCHOOLAND STATE:HOW TO LIBERATE
AMERICA'SFAMILIES(1994) (tracing the history of government-sponsored education, its
use as propaganda, and other pernicious effects); GIOVANNISARTORI,LIBERTYAND LAW
(1976) (discussing the tendency of citizens ruled by increasing legislation and regulation to
become more docile and accustomed to following orders, and thus to allow fundamental
rights to be trammeled by the government); Mans-Hermann Hoppe, Time Preference, Government, and the Process of De-Civilization-From Monarchy to Democracy, 5 J. DES
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limited government m d individual rights in this setting have an option
available to them that those in our hypothetical socialist society do
not; they can insist that the go~iernmentrespect the constitution's original meaning. They can argue, for example, that the supreme court
has been misinterpreting the constitution and should now interpret
the constitution in accordance with its original under~tanding.~
Given
the country's traditional respect for the constitution and at least some
widespread senthent that the government's very legitimacy depends
on its acting within Bhits prescribed by the constitution, this might be
a reasonable, even hopeful, course to takea7
America is largely in the latter situation since our Constitution
was originally designed to est2ablish lkited government. It is for this
reason that 1 say we h e n c a ~ are
~ s lucky to have inherited our Constitution and our classical liberal tradition. We are not limited to the
unattractive options of revohation or despaking resignation as our
only responses to government tyranny. We can urge the Supreme
Court and Congress to respecl individual rights and limit government
powers in accordance with the original design of the Constitution.
Our Constitution has instrumental value-at least for those who support 1hited government and both personal and economic f r e e d ~ m . ~
One problem with trying Is persuade the Court to move toward a
more orlginalist interpretation of the Constitution is that, even if the
Court wants to do this, it may be too Bate. Given the entrenched and
accumulated accretions of gov~ernmentpower and court decisions that
have resulted from over a century of misinterpretation of the ConstiE ~ O N O M ~ SET
TE
DES
~ ETUDESHUMAINES
319 (1994) (discussing systemic features of democracy that make it likely lo oppress liberty).
6. Judge Robert Bork's theory of original understanding is largely sound, although
Bork himself occasionally misapplies his own theory, for example, with respect to the
Ninth Amendment. See ROBERTPa. BORIC,THETEMPTINGOF AMERICA:THEPOLITICAL
S E D U ~ I OOF
N THE LAW143-45,183-85 (1990). Original understanding should not be confused with original intent. The "original intent" of the Framers is relevant only insofar as it
is evidence for the public's "original understanding" of the Constitution.
7. Regarding the presumption of governmental legitimacy, Professor Barnett makes
the interesting and promising argument that the necessary assumption that citizens have a
moral obligation to obey positive law presumes that there must be some mechanism to
ensure that such laws are legitimate. See Randy E. Barnett, Foreword: The Mnth Amendment apzd Constitutional Legitimacy, 64 CHI.-KENTL.REV. 37 (1988), reprinted in 2 THE
RIGHTSRETAINEDBY THE PEOPLE391 (Randy E. Barnett ed., 1993). Under our system of
government, this requires Ninth Amendment-based judicial review of legislation to provide a sort of "quality control" to ensure the promulgated laws do not infringe the citizens'
enumerated or unenammerated rights. See id; see also Randy E. Barnett, Getting Normative: The Role of ldacumk Rights in Corrstitutional Adjudication, 12 CONST.COMMENTARY
93, 105 (1995); Randy E. Barnett, Impi'ementi~gthe Ninth Amendment, in 2 THE RIGHTS
RETAINED BY THE PEOPLE,supra, at 1; Randy E. Barneft, The Intersection of N ~ t u r e l
Righis and Positive Constilutionai Law, 25 CONW.E. REV. 853 (1993).
8. Another option, of course, is to attempt to have the Constitution amended so as to
better serve liberty. See U.S. CONST.art. V.
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t u t i ~ nthe
, ~ Supreme Court is unlikely to simply unnd its own jurisprudence and interpret the Constilution anew. Further, even if the Court
wanted to start reining in the federal government's powers, it would
not be able to get away with it, at least not without a sdficiently
sneaky or clever theory that would allow some incremental movement
toward liberty in a manner ncrt obvious enough to catch the Leviathan's eye.
In his new book, Silent &tights: The Nnth Amendment ared the
Constitution9sUnenumerated W,ighfs,Professor Calvin R. Massey seeks
to provide such a ""stealth" theisry (my words, not his) by providing a
new way to read the Ninth Amendment.lo As Massey points out, this
Amendment has been largely ignored since its addition to the Constitution in 1791." In his book, Rlassey proposes a novel and somewhat
radical theory to reincorporate the Amendment and its original purposes into the current constitutional landscape. At the heart of Massey's theory is his proposed "'constitutional cy pres doctrine"12 and his
contention that the Ninth Amendment incorporates rights based in
state law.I3 Before further explorhg this theory, it is necessary to
delve into, as Massey does, the history and political context of the
Amendment.

II. The Dual Purposes of the Ninth Amemdmemt
'The Ninth Amendment pre~videsas fouows:
enumeration in
the Constitution, of certain rights, shall not be construed to deny or
disparage others retained by the people."14 Ht follows, of course, the
various rights enumerated in the first eight amendments in the Bill of
Rights, and precedes the Tenth AmensB~nent.~~
In a discussion of the
original debate concerning the Ninth Amendment, Massey points out
that there are many possible answers to just what the Ninth Amendment means:
Some, like former Judge Robert Bork, contend that the amendment has no discernible meaning whatever. Others . . . suggest
that the amendment is merely hortatory and duplicative of the
axiomatic r e ~ n d e in
r the %:nth Amendment that the states re9. See sources cited infra note 22.
10. GAEYINR.MASSEY,SILENTWIGHTS: THE J??INTH
AMENDMENT
AND THE CONSTIrtr.raow5s UNENUMERATED
RIGHTS(1995).
11. See id. at 7 (citing Alex Kozinski & S.D. Williams, Ii Is a Constitution W e Are
Ex-pounding: A Debate, UTAH E. REV. 5'77, 981, 984 (1987)).
12. Id. at 97-98; see also infra Part HI.
13. See Massey, supra note 10, at 122; see also infra notes 68-74.
14. U.S. GONST.amend. IX.
15. The Tenth Amendment reads: "'Fhe powers not delegated lo the United States by
the Constitution, nor prohibited by it to the States, are reserved to the States respectively,
or to the people." U.S. CONST.amend. X.
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tain all powers not surrendered under the Constitution. Still
others . . . contend that the amendment prohibits the federal
government from exercising any power with respect to the
"rights retained by the people." . . . Yet another view . . . asserts
that the Ninth Amendment was merely a cautionary device to
check unwarranted extension of the powers of the federal government. Some . . . suggest that the amendment is best re arded
as a . . . rule of interpretation . . . [that] invalidates [thef argument that any given right (such as the right to use contraceptives) is not to be included within some enumerated right of the
Constitution (such as due process) simply because the right to
use contraceptives is not expressly enumerated in the Constitution. . . . Finally, . . . [some] contend that the amendment ought
to be treated as an independent source of substantive and judicially enforceable individual rights, determined without reference to any of the enumerated rights.16
As Massey explains, one of the objectives of the Ninth Amendment was to preserve the states' sovereignty and independence, in
part so that the states could se:rve as a check on expansions of federal
power.17 To this end, the central government was vested only with a
few defined powers, reserving other powers to the states.18 Protection
of the natural rights of citizens, for example, would be largely a matter
for the states to handle.lg Because of the limited delegation of power
to the federal government, the Federalists did not believe an enumer.~~
the granted power to
ated bill of rights to be n e ~ e ~ s s a r yWithout
invade rights, the federal govcxnment would simply be unable to do
SO.

The Antifederalists, nevertheless, demanded a bill of rights, fearing that, without one, the fedeiral government would both encroach on
the states' sovereignty and violate the natural rights of the people.21
History has proven the Antifederalists right; it would have been too
dangerous to create the federal government without also providing a
abrogated
bill of rights. Although the cu:rrent federal government has arrogated
~
for itself vast powers not autlnorized by the C o n ~ t i t u t i o nit, ~seems
MASSEY,supra note 10, at 10-3.1.
See id. at 55.
See id. at 56.
See id.
See id.
21. See id. at 56-57.
22. For discussions of the Supreme Court's various misinterpretations of the ConstituAMENDMENT
AND THE BILL OF RIGHTS
tion, see RAOULBERGER,THE FOURTEENTH
(1989); RAOULBERGER,GOVERNMENT
BY JUDICIARY:
THE TRANSFORMATION
OF THE
FOURTEENTH
AMENDMENT
(1977); BORK,supra note 6; ECONOMIC
LIBERTIESAND THE
JUDICIARY(James A. Dorn & Henry G. Manne eds., 1987); HENRYMARKHOLZER,
SWEETLANDOF LIBERTY?:THE SUPREMECOURTAND INDIVIDUAL
RIGHTS(1983); and
LIBERTIES
AND THE CONSTITUTION
(1980).
BERNARDW. SIEGAN,ECONOMIC
16.
17.
18.
19.
20.
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almost certain that things would have been worse had the Bill of
Rights not been added as a precautionary measure.
- On the other hand, as Pbe Federalists countered, even if having
no bill of rights is dangerous, enumerating rights to limit a government of purportedly limited powers is also dangerous for two primary
reasons. First, the very declaration of a particular right (e.g., freedom
of speech) might be construed to imply that some power had been
given to the federal governmeni to invade this right.23 This could lead
to the implication that the federal government possessed unenumerated powers, similar to the broad police powers exercised by states,
rather than strictly limited, enu~neratedpowers. These unenumerated
powers of the central government could be used to invade any
(unenumerated) rights of the citizenry as well as the sovereignty of the
states.24 Second, listing certain rights in the "bill of rights might raise
the implication that the only riglhts possessed by the people were those
e n ~ m e r a t e d , "that
~ ~ is, that the Listing of rights in the Constitution was
exhaustive. Enter the Ninth Amendment, designed, as Massey shows,
to combat both these dangers.
Some commentators ackrlowledge that the Amendment was
meant only to address the first of these two dangers by serving as a
rule of construction as to federal powers. Under this ""sngle-purpose9'
interpretation, it is held that:
[Tlhe amendment's function was merely to restrain constitutional interpreters from construing too broadly the powers delegated to the central government. By doing so, it had the
secondary effect of preserving individual liberties, because the
"residual rights" of the citizenry were protected by the sheer absence of governmental power to curtail them.26
Thus, the Amendment merely served as a rule of construction regarding federal powers, and "adherents to this view reject the idea that the
Ninth Amendment is itself an independent source of human rights capable of judicial c o g n i z a n ~ e . " ~ ~
Massey disagrees with this single-purpose interpretation of the
Ninth Amendment. He argues persuasively that the Ninth Amendment had dual, but complementary, purposes: To prevent the listing
of rights from being used to innply that the federal government had
powers beyond those enumerated, and to prevent the listing of rights
from implying that the list is am exclusive and exhaustive one.28 For
23.
24.
25.
26.
27.
28.

See MASSEY,supra note 10, at 60-61.
See id. at 61-62; see also id. at 24.
Id. at 62; see also id. at 23-24.
Id. at 24.
Id.
See id.at 62,93. Hereinafter, I will sometimes refer to these as the limited-powers

purpose or function, and the unenumerated-rights purpose or function, respectively.
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example, as Massey notes, mally states admitted 9 0 the Union in the
nineteenth century added a version of the Ninth Amendment to their
own constitutions:
It is hard to understand why any group of state constitution
makers would have done so if they had thought the Ninth
h e n d m e n t was simply a device to confine federal legislative
power. . . . The presence of Ninth h e n d m e n t analogues in
state constitutions is reason to conclude that nineteenth-century
Hegal actors continued to regard the federal Ninth Amendment
as instantiatkg dual paths to a single end of preserving human
liberty.2g
The distinction between the dual purposes of the Ninth Amendment was not completely clear two hundred years ago. One reason
for this, Massey c l a h s , is that in the Founding Fathers9 generation,
'kights were thought of as the absence of governmental
that is, individual rights were merely conceived of "as the compBement
of govermental powers."31 TFknus, to the Framers, the distinction beIndividual rights
tween these two purposes was; ""burry at
could be secured s h p l y by %inkitinggovernment power, since ""rights
could not lawfully be invaded by a government lacking power to do
However, today's conception of the relation between individual
rights and governmental power is dsferent. Massey claims that
[tloday we would be unHikeliy to converse in the same verwacular. We are likely to think of rights as trumping govermental
powers. Thus, pursuant to the e o m e r c e clause, Congress may
have the power to enact a Baw forbidding the interstate shipment
of Bibles, but its effective ability to do so is trumped by at least
two First h e n d m e n t ri&t:g-freedom of speech and the right
to free exercise of religion.34
Massey provides a brief survey of Supreme Court jurisprudence to
Bedocument the changing conception of rights vis-a-vis
cause of this "shift in perspective over the past two centuries," there is
disagreement today over what the Framers originally mean"cy the
Amendment.36 Modern obse:rvers tend to ascribe to the Ninth
Amendment merely the first objective, that of preventing the enumer29. Id. at 86-87.
30. Id. at 93.
31. Id. at 67.
32. Id. at 83.
33. Id. at 67.
34. Id. at 67; see also id. at 79 ("Today, . . . we perceive rights as uncoupled from
governmental powers. Limiting governmental powers may indeed preserve liberty sbliquely, but creating enforceable rights is a far more direct way of preventing governmental
abuse of individual liberty, given our modern conception that rights 'trump' powers.").
35. See id. at 88-93.
36. Id. at 67.
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ation of rights from implying that the federal government must therefore possess unenumerated powers to invade rights, since this seems
to be synonymous with the purpose of the Tenth Amendment, that is,
to preserve a separate sphere of state powers. This view, however,
ignores the Ninth Amendment's other purpose of ensuring "that the
catalog of constitutional rights did not stop with the enumerated
rights. As rights no longer were thought of as the absence of governmental powers, but rather as independent restraints upon governmental powers, it was inevitable that the lost function of the Ninth
Amendment would again be pe!r~eived."~~
Massey also argues that the interrelationship between the Ninth
and Tenth Amendments can be better explained if one realizes that
the founding generation viewed rights and powers as complementary,
that is, merely two sides of the same coin.38 In order to secure individual rights against infringement by the federal government, both
Amendments were necessary to constrain the government's powers.39
The Ninth would do so by guarding against either the inference
of nonexistent unenumerated rights or the inference of constructive powers. The Tenth would do so by an explicit statement that the central government possessed only its specified
powers. The Tenth Amendment may be seen as p e r f o ~ n gthe
principal function of rebutting the Antifederalist concern that
the new government might Ibe presumed to possess all powers
not specifically retained, while the Ninth Amendment may be
seen as primarily addressiqg the Federalist concern that any
enumeration of rights might be viewed as recognition of the
existence of implied governmental powers. But both amendments are more complex. The Ninth Amendment also addresses, in part, the fear that rights enumeration would
eliminate other rights, and the Tenth also preserves to the people their discretionary authority to allocate (or not) powers to
their state governmental agents. The complex and dual nature
of the two amendments is deeply rooted in the founding generation's perceptions of the inextricable relationship between rights
and powers. Thus, the lack of either amendment would be inimical to the preservation of a zone of individual autonomy where
governments could not intrude.40
As Massey points out, even if it is admitted that the Ninth
Amendment "could be a proper constitutional basis for unenumerated rights[, this] does nothing to solve the enormous problem of selecting which unenumerated rights deserve designation as
37.
38.
39.
40.

Id. at 94.
See id. at 79.
See id. at 79-80.
Id. at 78; see also id. at 80, 106; infra note 81.
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constitutionalliy p r ~ t e c t e d . " ~Under
~
Massey's theory of "constitutional cy pres," elaborated in Part 111of Silent Rights, he lets the states
do most of this work for us,A2It is to this doctrine that we now turn.

It is largely undisputed, even by single-purpose theorists, that the
Ninth Amendment was intended to prevent the enumeration of rights
from implying federal powers not explicitly granted in the Constitution. However, "apart from a radical reconstruction of existing docAs Massey puts it,
trine, that intent can no longer be acc~mplished."~~
After two centuries of constiltutional development, we no longer
make any serious attempt to control the extent of the implied
powers of Congress. If the Ninth Amendment's original intent
was only to provide a rule of construction by which claims of
implied congressional power would be rejected, that function
has been irretrievably ecli sed by the awesome breadth of contemporary federal power.
In other words, it is now, perhaps regrettably, "impossible" to achieve
the Ninth Amendment's origins~lfunction of limiting the implied powers of the federal government (the limited-powers function). The genie is, irrevocably, out of the bottle.
It is here that Massey borrows from the concept of cy pres, to
announce his "constitutional" cy pres doctrine. Under the doctrine of
cy pres, "[wlhen faced with the problem of an expressed testamentary
intent that is impossible to achieve, courts seek to effectuate as nearly
as possible (cy pres) the testator's intent."45 Similarly, if we still wish
to "preserve the supposed origiinal function of preventing implied federal powers,"46 a new interpretation must be given to the Ninth
Amendment to attempt to limit governmental power.47 In fact, "'To
effectuate the original intent a:; nearly as possible, it is necessary to
constrain governmental power by reading the Ninth Amendment as a
source of judicially enforceable individual rights that operate to limit
~ ~ in today's context, even
the exercise of governmental p ~ r w e r . "Thus,
those who attribute only the limited-powers function to the Ninth
Amendment must be willing to accept use of the Amendment to generate unenumerated rights if the Amendment is to be at all effective in

~

41. Id. at
42. Id. at
43. Id. at
44. Id. at

94.
97.
98.
97.

45. Id.; see also LA. REV.STAT.ANN.5 9:2331 (West 1991) (relating t o cy pres).
46. MASSEY,
supra note 10, at 97.
47. See id. at 97-98.
48. Id. at 98.
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limiting the exercise and unwarranted expansion of governmental
power.
If the original intention of the amendment was to confine governmental power, the reason for doing so was entirely to preserve rights. We have failed to confine those powers, partly
because we now regard the affirmative assertion of rights as the
vehicle for controlling the unwarranted assumption of governmental power. Thus, the oinly way the Ninth Amendment can
be applied in our times to accomplish its original purpose is to
regard the amendment as am independent source of individual
rights.49
Massey notes that the seclond (unenumerated-rights) purpose of
the Ninth Amendment (preve:nting the implication that enumerated
rights were the only rights capable of blocking governmental action) is
not really impossible, as is the limited-powers purpose, "but the legitimacy of this endeavor is badly eroded by our undue reliance upon an
inappropriate and ill-suited velhicle-the due process clause-for the
task of providing constitutj~onal recognition to unenumerated
that is, only a strained interpretation of the Due Process
Clause allows it to be mined as a source for unenumerated rights.
Therefore, "[sltraightforward recognition of the Ninth Amendment as
the vehicle for this project would be consistent with the founding intentions as well as provide a more ready answer to those critics of
unenumerated rights who loudly question the connection of those
rights to the constitutional t e x ~ r . " ~ ~
Massey consoles those who are uncomfortable with using a cy
pres-type doctrine to interpret the Constitution by showing that this
type of reasoning is not really without precedent, although Massey's
jazzy term "constitutional cy pres" appears not to have been used
before. For example, the Court: gave "an expansive reading to the due
process and equal protection c1,auses of the Fourteenth Amendment in
order to accomplish the intended purposes of the privileges and hmunities c l a ~ s ewhen
~ ' ~ the
~ Slaughter-House Casess3decision, and the
lack of will to overturn that decision, made it impossible to implement
the original purposes of this clause. Other supposed examples of constitutional cy pres include cases involving the Eleventh and Fourteenth amendment^.^^
49. Id. at 98-99.
50. Id at 114.
51. Id.
52. Id. at 99.
53. 83 U.S.(16 Wall.) 36 (1873).
54. See MASSEY,supra note 10, at 100-01 (discussing Hans v. Louisiana, 134 U.S. 1
(1890) (Eleventh Amendment)); id. at 102-04 (discussing Brown v. Board of Education,
347 U.S. 483 (1954) (Fourteenth Amendment)).
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But the utility of Massey's appeal to constitutional cy pres is unclear, In a standard cy pres situation where, for some external reason,
it is actually impossible to achieve the testator's will, the court attempts to effectuate as nearly as possible the testator's intent. However, if today it is impossible tlo honestly interpret the Constitution
and to give the Ninth Amendment its original reading, this is not due
to some hpersonal, external cause about which the Court is helpless
to do anything. Instead, it is largely the Court's own twisting of the
Constitution over the last two centuries, as well as its current unwillingness to return to a traditionai reading of the Constitution, that lies
behind the current impossibility of lhiting the federal government's
The government will Ise equally unable to hplement a proposed law or regulation if it is declared by the Court to be unconstitutional on the grounds that (in) it did not have the power (an
"hgossible" result nowadays), or (b) unenumerated Ninth Amendment rights stand in the way (Pdassey's cy pres method). Thus, one
wonders why the Court would overturn a law based on an unenumerated right, given its unwillingness to do so on the ground that there is
a lack of legithate governmental power to hplement the law in the
first place. It is not as if Congress or the President would be any less
upset at being thwarted by the Court in the second manner as opposed to the first.56
Massey appears to believe that the reason for the current impossibility of using the Ninth Ame:ndment to limit directly the federal
government's powers is the aforementioned shift in how rights and
powers are viewed.57 H e claims that '"w]e have failed to confine [the
federal government's] powers, partly because we now regard the affirmative assertion of rights as the vehicle for controllling the unwarranted assumption of goverr~mentaB power.9558 This claim is
unconvincing, however, since M,assey does not provide a clear case as
to just how the alleged shift in viewing powers and rights has led to a
failure to confine the government's usurpation of more and more
powers. Massey's account makes decades of misinterpretation of the
Constitution by the Court seem1 downright innocent, an honest mistake caused by simple confusion over the conceptual relation between
rights and powers. More conveicrtional, and less benign, explanations
for this unfortunate state of the Court's modern jurisprudence would
55. See sources cited supra note 22.
56. In fact, given that these proposals would seem to be equally unacceptable to the
ruling elites, the Framers' view of the cornplementary nature of rights and powers seems
correct, not "sloppy thinking about the methodology of protecting human liberty." MasSEY,supra note 10, at 79. As Massey claims, we now tend to regard the founding generation's view that "the distinction between rights and powers [is] of no consequence." Id.
57. See id. at 98-99.
58. Id. at 99.
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seem more a p p r ~ p r i a t e . ~ ~
Additionally, there are other, though less serious, problems with
Massey's cy pres approach. First, Massey9stheory claims to work even
if one adheres only to the limited-powers purpose. In this case, however, it is inexplicable why so much attention is given earlier in the
book to proving that the Arr~endmenthad a dual purpose. After
showing in Part I1 that the Ninth Amendment had dual p~rposes,6~
Massey largely omits the second purpose and assumes, for the sake of
argument, only the limited-powers purpose.
Second, in Part 11, prior to his cy pres analysis in Part 111, Massey
argues, without appealing to cy pres, that one function of the amendment was to generate enforceable, unenumerated rights.61 It is, therefore, not clear why one needs to use cy pres to turn the limitingpowers function into the unenumerated-rights function. The
unenumerated-rights function should stand alone, and can apparently
be reasonably argued, without the aid of constitutional cy pres. In
fact, in an earlier incarnation of Massey's theory, the doctrine of conAs best I can tell, the pristitutional cy pres is not invokled at
mary purpose of constitutional cy pres is to convince those who favor
the limited-powers function but who shun the unenumerated-rights
function that, in today's constitutional landscape, the only way to
achieve the limited-powers function is to allow the Ninth Amendment
to be construed to protect unenumerated rights. Since Massey sets
forth other, independent grounds for the unenumerated-rights function of the Ninth Amendment, it is not clear why constitutional cy
pres is given such prominent attention in the book, nor why it is
brought up again and again once this point is made. For example,
Massey's application of consti1:utional cy pres to the unenumerated
powers purpose of the Ninth Amendment is confusing. If the
unenumerated powers purpost: is not impossible to attain but has
merely had its legitimacy eroded, why is cy pres applicable at all, since
the doctrine has to do with imlpossible or unattainable purposes?
59. See sources cited supra note 22.
60. See MASSEY,supra note 10, at 53.
61. See id. at 93-94.
62. See Calvin R. Massey, Antifederczlism and the Ninth Amendment, 64 CHI.-KENTL.
REV. 987 (1989), reprinted in 2 THE RIGHTSRETAINEDBY THE PEOPLE,supra note 7, at
267,277 (arguing "that individual liberties secured by state constitutions against state invasion were federalized by the ninth amendment" without resort to a "cy pres" theory, and
without even resorting to the argument that it is "too late" or "impossible" to now use the
Ninth Amendment to limit government powers directly); Calvin R. Massey, Federalism and
Fundamental Rights: The Ninth Amendment, 38 HASTINGSL.J. 305 (1987), reprinted in 1
THE RIGHTSRETAINED
BY THE PEOPLE,supra note 7, at 291 [hereinafter Massey, Federalism and Fundamental Rights]. Massey's :first discussion of constitutional cy pres of which I
am aware came after these two article:^, in The Natural Law Component of the Ninth
Amendment, 61 U. CIN. L. REV. 49 (1992).
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Thiid, it appears to be qujte an ordinary and reasonable interpretive anethod to try to interpt:t dsficult or ambiguous constituriona:
provisions in accordance with the provision's original objectives, just
as was done in the cases citecl by Massey as examples of ""d facto"
applications of conskitutiona%cy pres. But this technique is just one of
dozens of standard canons of interpretation of legislation or constitutional provisions,63and it is not clear why a new terminology and doctrine is suddenly needed for this one particular technique.64
Continuing with the development of his theory, Massey next argues that ""there are three major ways in which constitutional cy pres
can be applied to the Ninth ,Pamendment.9965
First, the amendment
can be used to secure "agains.8 federal invasion individual rights having their origin in state s;onsti~:utions.~~~~
Massey refers to this as the
positive law component of the Ninth Amendment, or ""positive Ninth
Amendment rights."" Second, it can be read as a rule of interpretation in favor of generalizing, explicitly enumerated constitutional
rights to protect unenumerated rights that are csizsistent with the enumerated rights. Third, the Ninth Amendment can be used "to locate
and enforce rights having their origin in natural
Massey refers
to this third approach as the natural law component of [he Ninth
Amendment, or ""natural Ninth Amendment
The listing of these three l>roposalsreveals further problems with
Massey's theory. One is that this list of three ways to apply csnstitutdonal cy pres seems arbitrary. Further, it is unclear whether this list is
exhaustive: Are there more ways to apply constitutional cy pres?
Why, for example, could not his cy pres theory be used to argue that
the fiurteenth Amendment artd the incorporation doctrine should be
reinterpreted to return more plower to the states, to better accomplish
the original constitutional goal of federalism?
64. For example, a law should be interpreted, if possible, so as not to produce absurd
or r?nconstitutional results. One explici~:canon of interpretation in Louisiana is: "When a
law is clear and unambiguous and its application does not lead to absurd consequences. the
law shall be applied as written and no further interpretation may be made in search of the
intent of the legislature." LA. CIV.6 7 0 1 3 ~ANN.art. 9 (West 1993).
64. As Ayn Rand expiained in her doctrine known as "Wand's Razor": ""Ke requirements of cognition determine the objtxfive criteria of conceptualization. They can be
summed up best in the foam of an episte:mological "azor': corzcepts are not to be rnultiplled
beyond necessity-the corollary of which is: nor are they to be integgmted in disregard of
necessity." AYNRAND, THEAVNWAND LEXICON:
OBJECFIVISM
FROM A TO 2: 403 (Harry
Binswanger ed., 1st ed. 1986); see also supra note 62 and accompanying text.
65. MASSEY,supra note 10, at 106.
66. i'd.
67. Id.
68. Id.
69. Id. at 106, 182.
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Another problem with Massey's constitutional cy pres theory is
that the second and third proposals do not need constitutional cy pres
to be recommended, and in fact have been advanced by others, without requiring Massey's innovative cy pres theory.70 Massey himself
has previously argued for the first proposal, without even mentioning
constitutional cy press7' Masse:y seems to view the second proposal as
largely subsumed by, and inferior to, the first and third proposals,72
and thus devotes most of the remainder of the book-chapters 5 and
6-to elaborating positive and! natural Ninth Amendment rights.

IV. Positive Ninth Amendment Rights
The most innovative and controversial aspect of Massey's thesis is
his view that the Ninth Amendment ought to be read to include judicially enforceable rights having their origin in state constitutions, as
well as natural rights. Massey argues that the unenumerated rights
contemplated by the Ninth Amendment were of the following two
types: "natural9' and "civil," or "positive," rights.73 Natural rights include, in the words of Madison, "those rights which are retained when
particular powers are given up to be exercised by the L e g i ~ l a t u r e , " ~ ~
and positive rights are those that "result from the nature of the compact."75 For example, freedorn of speech is a natural right; trial by
jury is not a natural right, but results "from the social compact which
However, Massey cleverly
regulates the action of the ~onnmunity."~~
reasons that
the founding generation did not use the distinction between natural and positive rights as a basis for selection of the rights worthy of constitutional enuirneration. The package of rights
expressly enumerated in the Constitution contains natural and
positive rights. It is a fair inference, then, that the unenumerated rights of the Ninth Amendment were thought to consist of
both varieties. Positive rights had their source in state common,
constitutional, and statutory law. Natural rights stemmed from
Lockean notions concerning the inalienable rights of the
people.77
Thus, the Ninth Amendment's unenumerated rights include both positive and natural rights.
70. See, e.g., LAURENCE
TRIBE& MICHAELDORF,
ON READING
THE CONSTITUTION,
54, 110, 111 (1991), cited in MASSEY,supra note 10, at 245 n.20 (suggesting the second
proposal); Barnett, supra note 7 (suggesting the third proposal).
71. See supra note 62 and accompanying text.
72. See MASSEY,supra note 10, at 109-10.
73. Id. at 118.
74. Id.
75. Id. at 118 n.6.
76. I"d.
77. Id. at 118.
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As Massey notes, most of the Framers looked "to the states not
only as the source of, but as the vehicle for, protection of their cher~ inclusion of the Ninth Amendment was, in
ished l i b e r t i e ~ . " "~The
part, an attempt to be certain ithat rights protected by state law were
not supplanted by federal law simply because they were not enumera t e ~ i . "Since
~ ~ "the Ninth Amendment was as much an enumerated
right for purposes of judicial enforcement as any other aspect of the
Bill of
both types of unenumerated rights-natural rights
and positive rights having their source in state law-are subject to judicial protection. In other words, any federal law that violates an
unenumerated positive (i.e., state law-based) right is subject to being
stricken down by federal couirts as violative of the Ninth Amendment.sl In giving effect to the Ninth Amendment, then, the courts are
to recognize that one source of the unenumerated rights protected by
the Ninth Amendment is state constitutions.
One advantage that Massey sees in this understanding of the
Ninth Amendment is that it would give "citizens of the states . . . the
power, through their state con!;titutions, to preserve areas of individual life from invasion by the federal Congress in the exercise of its
delegated powers."82 This, in turn, would "prevent Congress from using its delegated powers to contravene an unenumerated federal right
contained within a state constituti~n."~~
Massey recognizes that his theory "is radical stuff,"s4 and also admits that the implementation of his theory would give rise to "a
number of difficulties," none of which, however, "are indisputably in~ u p e r a b l e . " ~The
~ first difficu~ltyis whether state-sourced positive
rights protected by the Ninth Amendment "are a set of rights antece78. Id. at 118 n.5.
79. Id. at 121-22.
80. Id. at 119.
81. See id. at 124. In support of this theory, Massey discusses the symbiotic relationship between the Ninth and Tenth Amendments:
The Tenth Amendment . . . was inl.ended to complement the power limiting aspect of the Ninth Amendment. If the Ninth Amendment was intended in part to
prevent the accretion of federal power implied by virtue of the existence of enumerated rights exempt from the re,ach of federal power, the Tenth Amendment
was designed to prevent the accretion of federal power by implication from any
other source in the Constitution. . . . Both Amendments were intended to preserve to the people of the states the sovereign's prerogative to confer powers
upon their state governmental agents (recognized in the Tenth Amendment) and
to maintain all manner of individual rights secure from governmental invasion
(recognized in the Ninth Amendment). An intended medium for doing so, in
both cases, was the state constitution.
Id. at 106-07.
82. Id. at 124-25.
83. Id. at 124.
84. Id. at 125.
85. Id. at 128.

Spring 19971

REVIEW OF MASSEY'S SILENT RIGHTS

773

dent to the federal Constitution and, thus, effectively frozen in time
and content, or whether such rights are a dynamic, evolving list that
change as sentiment shifts within the states."86 Massey admits that
there is much to be said for the static view, but ultimately concludes,
~ ~ "a dynamic concept
albeit unsatisfactorily and c ~ n f u s i n g l y ,that
holds more promise."88 (Intert:stingly, in an earlier version of his theory, Massey rejected the dynamic concept in favor of the static, on the
grounds that the "more radical"' dynamic conception "poses enormous
practical problems" that make it "hopelessly ~ n w o r k a b l e . " ~ ~ )
The dynamic view leads to further difficulties. For example, can
these federalized, state-sourcecl rights be applied uniformly across the
nation? Can such rights, once created, be altered or abolished by the
~~
states by simply removing the rights from their c o n s t i t u t i ~ n s ?Massey grapples mightily with thelse and other thorny problems that his
own theory engenders. On the one hand, positive Ninth Amendment
rights could be uniformly applied across the entire nation, what Massey terms the "national concept" of positive Ninth Amendment
rights.g1 Where state constitiutional norms conflict, however, the
Court would have to decide which to prefer, a job "of considerable
~ ~ for whether these rights are permadifficulty and ~ n c e r t a i n t y . "As
nent or not, Massey concludes, for reasons that are not made entirely
clear, that once such rights are recognized, "they would presumably
be immune from elimination as a constitutional right at the hands of
the state polity that sowed the seed of the federal right."93
On the other hand, it could be acknowledged that, because positive Ninth Amendment rights
have their origin in state constitutions, the substance of federal
positive Ninth Amendment rights varies with the differing state
constitutions. On this view, Ninth Amendment decisional law
would develop a richly variegated pattern. A federal Ninth
Amendment right of privaqy would be recognized with respect
to Californians and Alaskans, for example, because both states
explicitly recognize such a right. In contrast, Missouri does not
recognize that right. As a results, the citizens of each state
would be uniquely and separately entitled to define the nature
of their relationship with all of their governmental agents. They
would be able to do this immediately (with the state via the state
constitution) and . . . mediately (with the national government
86.
87.
88.
89.
90.
91.
92.
93.

Id. at 129.
See id. at 128-31.
Id. at 131.
Massey, Federalism and Fundamental Rights, supra note 62, at 326 & 11.109.
See MASSEY,supra note 10, at 131-32.
Id. at 132.
Id.
Id. at 133.
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via the Ninth Amendment's incorporation of state constitutional
g~arantees).~~
Although this state-specific concept of positive Ninth Amendment
rights would effectively result in a different federal constitutional law
(with respect to the content of such rights) for each of the fifty states,
Massey quite correctly points out that such a scheme is similar to the
current federal practice, under Erie Railroad Co. v. T o m p k i n ~ by
,~~
which the federal courts in diversity cases follow the law of the appropriate state.96 Further, under the state-specific concept of positive
Ninth Amendment rights, un1ik:e under the uniform national concept,
a state could eliminate a positive Ninth Amendment right by eradicating it from its own constitution (although the reason for this difference
in treatment is unclear).97
One of the most serious disadvantages of the national concept of
positive Ninth Amendment rights, Massey points out, is the Fourteenth Amendment and the incorporation doctrine. The Bill of
Rights, when enacted in 1791, was intended to bind only the federal
government, not the statesg8 lJnder the incorporation doctrine, most
of the guarantees of the Bill of Rights have been held to be applicable
to the states by reading them into the Due Process Clause of the Fourteenth Amendment. Although it is unclear whether unenumerated
rights applicable against the federal government through the Ninth
Amendment would be applied against states via the incorporation
doctrine, it is possible, and even likely, at least under the national conception of positive Ninth Amendment rights.99 This would mean that
positive Ninth Amendment rights would be applied against states by
the federal government. In the state-specific conception of positive
Ninth Amendment rights, this would amount to the federal government's forcing the state to abide by its own law. Massey sees little
problem with this, since '"s]urely, a requirement that a government
(So formulated,
abide by its own law is the essence of due process.99100
Massey's conception of due prolcess is bizarre, and the '6surely"here is
surely misplaced. I fail to see how abrogating federalism and transforming the states from sovereign entities into mere administrative
units of the federal governmenlt has anything to do with due process.)
94. Id. at 134.
95. 304 W.S. 64 (1938).
96. See MASSEY,
supra note 10, at 134, 136.
97. See id. at 136.
98. See U.S. CONST.amend. XIV; BERGER,
THE FOURTEENTH
AMENDMENT
AND THE
BILLOF RIGHTS,supra note 22; BERGER,GOVERNMENT
BY JUDICIARY,
supra note 22;
MASSEU,supra note 10, at 138.
supra note 10, at 138-41.
99. See MASSEY,
100. Id. at 140.
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Under the national conception, Massey notes, incorporating positive Ninth h e n d m e n t rights Into the Fourteemith ,kmendment's Due
Process Clause would be likely, and would result in the constitutional
rights of one state being used to override contrary rights in other
stateselm For example, suppose Louisiana provides for a skate constitutional right of &hefetus to life, while most other states provide for a
constitaationa%right to abortion. Further suppose that the Supreme
Court decides that the right to abortion is a positive Ninth &endment right.lO"n this case, the local decision of some states with respect to the abortion issue would be used to trump the decisions of
other states. For this reason, "[t]he incorporation problem would be
experienced most acutely 8 a national concept of positive Ninth
Amendment Aghts were adopted. The state-specific concept . . .
avoids these problems~9'~03
In the end, after much vacillating and eonsideration of the myriad and complicated pros and cons of each of the
national and state-spedfic concepts of positive Ninth Anlendmen$
rights, Massey tentatively comes down in favor of the state-specific
conception,104
gefore further assessing the merits of Massey's theory, I first turn
to Massey's discussion, in chapter 6, of natural Ninth Amendment
righ%s.lo5
V,

Natwal Ninth Amendment Wights

M e r the extensive discussion in chapter 5 concerning positive
Ninth Amendment pights, Massey argues in chapter 6 that the Ninth
Amendment should also be read to include natural sights, rights that
are ""prepolitical retained rights"lo6 (although Massey asserts, inexplicably and without support, that ""the factis that there is probably no
srnch
As in his theory of positive Ninth h e n d m e n a rights,
Massey's t h e o v of natural Ninth Amendment rights also bears some
innovative features,
Massey begins by noting that we should not ""expunge natural law
LOP. See id. at 142.
102. My own example, not Massey9s.
103. MASSEY,sxpra note 10, at 42.
104. See id, at 137, 186. But see id. at 138 (stating that "it is not clear that the best
concept of the substantive content of positive Ninth Amendment rights is state-specific").
105. In the remainder of chapter 5, Massey addresses many other issues related to implementing positive Ninth Amendment rights. W r example, a state-specific positive Ninth
Amendment right could be incompatible with a csnstiluiional right based in federai law.
See id. at 147-73.In this ease, Massey recommends that one right be chosen over another
by examining the competing rights' ""constitutional fundamentality" and by engaging in a
compiicated balancing test. See id
4 - .

*.

-
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from *he Constit~tion";'~~
however, the attempt to inject natural law
into constitutional adjudication must be tempered by the realization
that "@n]aturaJ.law cannot be forced on an unmrdling and disbe2ieFrhg
UEI~~."'~%A~SO,
natural Ninth Amendment rights are dsficuit to
determine, and judges and legislators are inherently fallible ""as the
prophets sfnatural Ninth Amendment -rights."'l0 Thus, there should
be a role for natural Ninth Amendment rights, but they should be
given only "mosstingent" status, SO as to provide "an iterative dialogue
between the courts and legislatures whenever the subject is the content or scope of natural Ninth bendmenat rights."ll1 'This iterative
dialogue is meant to ensure that there is "a sufficiently widely shared
cultural understanding to support
of an asserted natural right.
Massey notes "Eat there are several devices to accosnpIish this dialogue and to make sure that any declared natural Ninth Amendment
rights are merely contingent. For example, in recognizing any natural
Ninth Amendment right, the Supreme Court could make it clear that
its decision is provisional and subject to congressional override.l13 Alternatively, the Court could weaken its usual rule of stare decisis with
respect to natural Ninth h e n d m e n t rights so that it is free "to
change its mind if it realizes that its earfier recognition s f a natural
Ninth Amendment right was
As for identiaCgiing an asserted right in the first place as a natural
Ninth Amendment right, Massey provides various methods that a
court could use to make this decision. First, natural rights can be
identified from the nature of rights already guaranteed (e.g., locating
the right to privacy in the penumbra of other enumerated rights).'15
Second, a presumption of validity can be given to any asserted right
that is consiskent with rights enumerated in the Constitution.l16 The
right would be recognized unless the government could overcome the
p r e s a s r n p t i ~ ~Finally,
. ~ ~ ~ to recognke a natural Ninth Amendment
right, ""[in addition to demanding consistency with enumerated rights
and some logical nems with the themes that infom the enumerated
rights, we mimight also require that any claimed natural Ninth Amendment right be consistent with our dynamic history and
108.
109.
110.
111.
142.
113.
114.
115.
126.
4 - -

dd. at 182,
Id.
Id. at 188.

Id.; see abs id. at 182.
Id. at 193; see also id. at 187,
See id. at 489,
Id.
See id. at 193.
See id,

-

..

--
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Whereas Massey is not qcdte sure whether state-specific positive
Ninth Amendment rights would be applicable to the states via the incorporation doctrine,l19 he is not so hesitant regarding natural Ninth
Amendment rights.120 Since natural rights are "prepolitical entitlements," they are necessarily "fundamental" in the sense relevant to
the Fourteenth Amendment.121 Thus, any recognized natural Ninth
Amendment rights presumably would be applicable against the states
by the incorporation doctrine, since the Due Process Clause of the
Fourteenth Amendment is seen as incorporating rights of sufficient
f~ndarnenta1ity.l~~

VI. Massey9sNinth Amendment
I have mentioned above some problems with Massey's constitutional cy pres theory.123At this point, it is appropriate to address further weaknesses in Massey's theory. Most seriously, Massey's
argument that the Ninth Amendment actually does incorporate statesourced rights is unconvincing.124 The contention seems to be pulled
out of thin air, not rooted in the text or history of the Constitution.
The Ninth Amendment does not state this, for example, and even if it
were understood in 1791 to protect the set of natural rights, some of
which happened to also be enumerated at the time in state constitutions, there is no reason to think that new positive rights subsequently
added to various state constitutions were to be included in the original
set of natural rights contemplated by the Ninth Amendment.
Furthermore, regardless of the merits of Massey's reasoning in
support of the thesis that the Ninth Amendment protects statesourced unenumerated rights, it is not clear how this reasoning is
~~
strengthened by appeal to the c;onstitutional cy pres d 0 ~ t r i n e . lBoth
his theories of natural and posntive Ninth Amendment rights seem to
be supported by quite respect,able (though ultimately unpersuasive)
reasoning that is independent of cy pres-type reasoning. Indeed, Massey's constitutional cy pres doctrine seems to be more of an afterSee id. at 186
See id.
Id.
See id.
123. See supra text accompanying notes 45-72.
124. Thomas McAffee has concluded that "Massey's claim that the Ninth Amendment
secures state-created rights as affirmative limitations on federal power had not been advanced by a single commentator between 1789 and the 1980s. This reading, moreover,
presents an incoherent amalgamation of diametrically opposed readings of the text and
history of the Ninth Amendment." Thomas B. McAffee, Federalism and the Protection of
Rights: The Modern Ninth Amendment'.! Spreading Confusion, 1996 B.Y.U. L. REV. 351,
374.
125. See supra note 62 and accompanying text.
119.
120.
121.
122.
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thought-a
sophisticated justification or overarching franework
added after the fact-to his original insight that the Ninth Amendment might be read to direc"by incorporate state-somced rights.
Additionally, even if we accept Massey's contention that the
Ninth h e n d m e n t ought to incorporate state-sourced rights, why
would this include only rights explicitly enumerated in state constitutions? As in the federal systens, some rights might be protected by the
states in other ways-by decisions of their state supreme courts, by
legislation, by common law, or even by mere state practice.126 In Louisiana, for examplei a civil-law j~risdiction,~'~
its Civil Code, according
to the civilian tradition, is treated more like a constitution "ran like
mere legisEation.lZs Massey's focus on state constitutions does avoid
the seemingly insumousztable problems that his theory would face if
all of these potential skate sources of rights were to be considered, but
the focus seems arbitrary nons2theless.
Massey's theory is also worrisome because it gives natural rights
relatively short shriA in compaPison to positive rights; Massey's discussion of the latter is much more extensive than the
Also,
unlike positive Ninth Amendnaent rights, which would presumably be
very large in number due to the potentially unlimited number of rights
provided in state constitutisnr;, Massey9s natural Ninth Amendment
rights would likely be very few in numbers1" Natural Ninth Amendment rights are granted reluctantly, and have only contingent staMassey does not shilarly insist that the Court's recognition of
positive Ninth Amendment ~ightsbe merely contingent. Further,
Massey provides no method for resolving conflicts between incompatTole natural and positive Nintkl Amendment rights, and, indeed, does
not even allude to the possibility of such a conflict. This is inexplicable, given Massey's extended dish;easslons of how to resolve potential
incornpatibibties between Ninth Amendment rights and other federal
rights.132
Consider, for example, the following conflict between natural and
positive rights. Assume that the original understanding of Ninth
126. Indeed, as Massey himself points out, '6{[lP]osiiive
rights had their source in state
common, constitutional, and statutory 1;aw." MASSEY,supra note 10, at 118.
127. Puerto Wico is also a civil-law jurisdiction, although it is not, as of this writing, a
state.
128. In civil-law systems, a code is more like a constitution, which changes only rarely,
relative to legislation. See Jean Louis Bergel, Principal Features and 1Paethods of Codification, 48 La. E. REV.1073, I079 (1988); Vernon Palmer, The Death ofa Code-The Birth of
a Digest, 63 TUL.L. REV.221, 235 (1988).
129. See MASSEYsupra note 18, at 218.
130. See id.
131. Query: Under this approach, .would previously recognized unenumerated rights

suddenly become merely contingent?
132. See, ee.,g..,MMASSEY
supra note LO, at 142-73, 193-94.
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Amendment rights is largely consistent with the libertarian conception
of rights as being strictly negative rights, that is, rights against aggression-the initiation of force.133 In this case, one could very well argue
that there is a natural Ninth Amendment right against having one's
property forcibly taken by the government and redistributed as welfare benefits to others. Now suppose that California enshrines various
welfare rights in its constitution--a right to education, to housing, to a
minimum income, and the like (in contravention of natural law).
Under Massey9sdoctrine of positive Ninth Amendment rights and the
state-specific conception, this (could also result in a federal Ninth
Amendment right to these things, at least for California citizens. This
would be a disastrous result, if olnly because an illegithate conception
of rights, formerly localized to California-and such localization of
policy is one of the benefits of federalism-is now imposed on the
entire federal government.
Even worse, under the national concept of positive Ninth
Amendment rights, the federal government (acting through its agent,
the Supreme Court) could adopt this welfare right as a positive Ninth
Amendment right of national scope, and force all the states to provide
education and welfare rights, an even worse attack on the principle of
federalism and an illegithate result to boot (since there are, in truth,
no such welfare rights). The only possible saving grace to this situation would be if the courts were to find that the natural Ninth Amendment right to not have one's property expropriated and redistributed
to others somehow outweighed the positive Ninth Amendment welfare right. But Massey does noit address how such potential conflicts
between natural and positive Ninth h e n d m e n t rights would be resolved; in any event, it is contrary to principles of federalism to allow
the federal government to resolive such conflicts. Additionally, lest it
be thought that my interpretation that Massey's theory would yield
positive rights is paranoid, it should be noted that Massey himself explicitly states that the Ninth Amendment, when interpreted under today's conceptions of rights, might require non-negative rights such as
welfare rights.134
In my view, if the Ninth Ainrendment is to be judicially enforceable, it is unnecessary to use a cy pres-type theory or to include positive
rights in the Ninth Amendment. Rather, it ought to be recognized
that the Ninth Amendment essentially protects unenumerated natural
rights in the same way that enumerated rights are protected as long as
the natural rights can be identified with sufficient certainty. By now,
this reading of the Ninth Amendment has been adequately estab133. See supra note 4 (discussing the: libertarian conception of rights and Rothbard's
definition of aggression).
134. See MASSEYsupra note 10, at 128.
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1i~Erned.l~~
For example, as Randy Barnett has pointed out, even if the
Framers9 view of natural rights was incorrect---even if there are no
natural rights-it is relevant that the Fmmers believed in natural
rights and embodied a certain conception of these rights in the Constitution. Thus, anyone who 'kllow[s] a role for [the] Framers' intent9'
and who "view[slj the Constitution as a kind of contract entered into at
the time of ratification" should ""make some effort to discern and protect at least the kinds of right:; the Framers had in mind when they
ratified the Ninth Amendment,99136
In idenljling what these rights are, the various techniques proposed by Massey, Barnett, and others are uselCerl. It seems reasonable
that one way to discover the (:ontent of the natural rights included
within the scope of the Ninth 14mendment would be to examine the
rights guaranteed by state constitutions, especially since, as Massey
points out, protection of natural1 rights was to be %eftprimarily to the
states.137 However, in this view, state-sourced rights are merely evidence of which natural rights are protected by the Ninth Amendment.
Whether these rights are dgmalrsnic and ever-evolving and growing, as
or static is another question, but I am unconMassey ~~laintajms,"~
vinced by Massey9s argument that both positive and natural Ninth
Amendment nights should be envisioned as changing with the times.
It is a written constitution that we are interpreting, after all.
Further, given ehat the m(3dern conception of rights and legitimate state power is thoroughly statist, the Framers' conception of
135. See, e.g., sources cited supra note 7. For an (unconvincing) opposing view, see
Raoul Berger, The N k t h Amendment, as Perceived by Randy Barnett, 88 Nw. U. L. REV.
1508 (1994).
136. Randy E. Barnett, Introduction' James Madison's Ninth Amendmeat, in I T H E
RIGHTSRETAINED
BY THE PEOPLE,
sup-0 note 7, at 1,33; see atso suprcl note 7 (discussing
Barnett's "constitutional legitimacy" argument for judicial enforcement of unenumerated
Ninth Amendment rights). There is another argument in favor of protecting rights
unenumerated by the Ninth Amendment. The Constitution was ratified in 1789 only on
the understanding that a bill of rights would be added. However, since the actual Bill of
Wights was not completed and adopted until 1791, at the time of ratification the rights ehat
were to be added by a bill of rights were unspecified. Since these rights were unspecified,
but the Constitution was initiaily conceived as being limited by whatever these rights were,
merely enumerating some of these rights at a later time in the Bill of Rights does not
necessarily exhaust all the background rights that could have beert enumerated in the Bill
of Rights (i.e., there is no guarantee that the Bill of Rights captured all of the enumerated
rights on which the Constitution's ratification was dependent). Thus, for the ratification to
be effective and for the Constitutim to have validity, the rights enumerated in the Bill of
Rights cannot be seen as an exhaustive list. For a complemefitary argument, see Randy E.
Barnett, Reconceiving the Ninth Amendment, 74 CORNELL
6.. REV. 29 (1988) ("'Only a
handful of the many rights proposed by state ratification conventions were eventually incorporated in the Bill of Rights. The Ninth Amendment was offered precisely to 'compensate' these critics for the absence of an extended list of rights.").
137. See Massey supra note 10, at 56.
148. See supra text accompanying notes 84-89.
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rights is vastly preferable, at least for anyone who favors individual
rights. For example, as mentioned above, the dynamic view of
unenumerated rights might result in the cross-pollination and thus the
spreading of (illegitimate) welfare-type rights.139 Interpreting the
Constitution in accordance with its original, that is, static, understanding is therefore preferable to reading socialist rights into it, as it is a
more honest interpretation and also more likely to be in accord with
individual rights.
Finally, there is another serious weakness in Massey's theory. As
Massey readily acknowledges, one of the original purposes of the
Constitution was federalism, the: sovereignty of each state.140 Indeed,
one of Massey's reasons to support constitutional cy pres and positive
Ninth Amendment rights is to help limit the powers (though indirectly, by trumping these powers with Ninth Amendment rights) that
the federal government has ille.gitimately usurped over the years.141
Yet there can be little doubt tha,t, in this age of an untrustworthy federal government and Supreme Court, expanding the Court's jurisdiction to declare rights would result in the further weakening of
federa1i~m.l~~
Massey admits that Ninth Amendment rights would likely be ap~ ~ the incorpsraplied to the states by the incorporation d 0 ~ t r i n e . lBut
tion doctrine is one reason why Massey's theory should be rejected,
for as long as it is in place, further federal judicial activism only imperils our rights, leading to further erosion of federalism by making state
policy subject to federal control. One would think that Massey, since
he is obviously willing to urge an innovative interpretation of the
Ninth Amendment, would have used his constitutional cy pres doctrine or at least ordinary reasom,ng to build a rejection of the incorporation doctrine into his theory. Federalism, in the American
constitutional system, is essential to the protection of individual rights,
139. See supra text accompanying notes 133-34.
140. See MASSEY,supra note 10, at 56; see also RAOULBERGER,FEDERALISM:
THE
UNIONAND
FOUNDERS'
DESIGN(1987); BORK,supra note 6, at 52-53; JOHNC. CALHOUN,
LIBERTY:THE POLITICALPHILOSOPHY
OF JOHNC. CALHOUN
(ROSSM. Lence ed., 1992)
TRUTHS:BE(discussing the advantages of federalism); PAULK. CONKIN,SELF-EVIDENT
ING A DISCOURSE
ON THE ORIGINS
& DEVELOPMENT
OF THE FIRSTPRINCIPLES
OF AMERICAN GOVERNMENT-POPULAR
SOVEREIGNTY,
NATURALRIGHTS, AND BALANCE&
SEPARATION
OF POWERS(1974); MARTIPJ
H. REDISH,THE CONSTITUTION
AS POLITICAL
STRUCTURE(1995). For Massey's own views of the importance of federalism, see Massey,
Federalism and Fundamental Rights, supra note 62.
141. See, e.g., supra notes 82-83 and accompanying text.
142. See, e.g., MARSHALL
L. DEROSA.THE NINTHAMENDMENT
AND THE POLITICS
OF
CREATIVEJURISPRUDENCE:
DISPARAGING
THE FUNDAMENTAL
RIGHTOF POPULARCONTROL (1996).
143. See supra text accompanying notes 98-104, 113-22.
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both enumerated and ~nenum1erated.l~~
The greatest violator of individual rights, even if measured by such a s h p l e parameter as the
overall level of taxation, is the federal leviathan; in comparison, the
states are mbnarchist
minarchist utopias. Although Massey's proposal is intended to increase the protection of individual rights, it involves ceding more power to the federal government to control and oversee the
states and to define what rights are to apply at which level of govern~ t e n t . ' As
~ ~ Ludwig von Mises wisely observed in a related context,
"No socialist author ever gave a thought to the possibility that the
abstract entity which he wants to vest with unlimited power-whether
it is called humanity, society, n~ation,state, or government-could act
in a way of which he himself disapproves."146 In other words, the central government cannot be trusted to safely exercise any extra power
that is given to it, even if the purpose of the power is ostensibly to
protect rights. Accordingly, as Paul Conkin has noted, "Ironically, the
tremendous expansion of federal power in all areas, including the expanded role in protecting individual rights, has finally transformed the
often fantastic eighteenth-centtlry fears of a federal leviathan into prophetic admonitions."i47 Handing more power to the federal government, as Massey's theory unfortunately does, would ill-serve the
original understanding and purpose of the Ninth Amendment.
Unlike the Supreme Court, most modern constitutional scholars,
and other intellectuals, Massey takes the Ninth Amendment seriously.
He has written a provocative study of the Ninth Amendment, but, due
to the problems with Massey's thesis detailed above, I believe a better
approach to the Ninth Amendment may be found in the writings of
other scholars, such as Randy Barnett14%nd Marshall D e R 0 ~ a . l ~ ~

WP. Csmeluslon: Constitlltlslmal Imterpretatism s r
Poljitieal Theory?
If Massey is correct that it is too late to limit the federal government to its proper powers, it is unlikely that the Court will try to, or
even want to, accomplish the same thing by trumping those powers
with Ninth Amendment right$;. The truth is, and I doubt Massey
144. See supra note 140.
145. See supra note 94 and accompanying text; see also McAffee, supra note 124, at 386
("Recognizing that the Supremacy Clause and structural analysis cannot do all of the work
required to avoid unwelcome outcomes of his states' rights thesis, Massey eventually simply delegates to the Supreme Court the task of preventing potential state abuses that such
a guarantee might permit.").
146. LUDWIGVON MISES,HUMANACTION: A TREATISEON ECONOMICS
692 (3d rev.
ed. 1906).
147. CONKIN,
supra note 140. at 141.
148. See sources cited supra note 7.
149. See DEROSA,supra note 142.

Spring 19971

REVIEW OF MASSEY'S SILENT RIGHTS

783

would demur, that Massey's theory stands no realistic chance of being
adopted by the Supreme Court. Most likely, from the Court's point of
view, it is too radical, too acaclemic, and at least has the potential of
imposing some limits on federal power. So Massey's theory is not really a theory of how the Conc;titution should be interpreted. What,
then, is it? In truth, it is a proposal to amend the Constitution.
There are, however, bette:r and simpler alternatives availablealternatives that strengthen, rather than weaken, federalism. One
such alternative is that of Marshall DeRosa, as explained in his recent
book The Ninth Amendment and the Politics of Creative Jurisprudence.150 DeRosa proposes an ingenious constitutional amendment,
which would read as follows:
m e n a national majority of each State's chief judicial official
declares a decision by the U.S. Supreme Court to be inconsistent with the U.S. Constitution, the said decision shall thereby
be negated and precedent restored. The States' designated chief
judicial officers shall convey their declarations to the U.S. Solicitor General, who in turn will notify the Chief Justice of the U.S.
Supreme Court to take appropriate measures consistent with
this amendment.15'
As Delaosa explains, this would allow controversial Supfeme Court
decisions to be overturned "more expeditiously and competently"
than at present.152 The states would not have to "resort[] to a cumbersome amendment process or the national congress that is significantly detached from states' interests.99153Also, the amendment
would have a chilling effect 011the Supreme Court, making it more
reluctant to issue unreasoned or unconstitutional decisions,154just as
lower courts are reluctant to issue decisions that may be overturned
by higher courts. In essence, this amendment would "heighten popular control over unenumerated rights jurisprudence, and to that extent
a significant portion of originalism would be
As for other potentially useful amendments, unfortunately,
Sobran's proposed amendment, "The Constitution shall not be circumvented," would be easily circumvented, as Sobran r e ~ 0 g n i z e d . l ~ ~
However, Sobran proposes another "amendment that would actually
150. Id.
151. Id. at 192. This proposed amendment is preferable to an amendment recently suggested by Robert Bork, which would ha.ve little beneficial effect on federalism. See ROBERT H. BORK,SLOUCHING
TOWARDSGIDMORRAH:
MODERNLIBERALISM
AND AMERICAN
DECLINE117 (1996) (proposing a constitutional amendment to make "any federal or state
court decision subject to being overruleti by a majority vote of each House of Congress").
152. DEROSA,supra note 142, at 192.
153. Id. at 193.
154. See id.
155. Id. at 194.
156. Sobran, supra note 1, at 12.

784

HASTIWGS CONSTITUTIONAL LAW QkTPaRmREY

[Voi. 23757

restrain the federal governmesnl:. It would read: %ny state may, by an
act of its legislature, secede from the United States."'157 Either
Sobran's or DeRosa's propose61 amendment (or both) would straightforwardly enhance federalism and increase the likelihood that our individual sights would be respe~:ted.'~"
And while we are at itilet us amend the Constitution to repeal
the incorporation doctrine. Vera? also might as well elkaninate judicial
supremacy (sometimes eormfusiagly referred to as ""jddicial review"),
the idea that the Supreme Court is the sole and final arbiter of the
Constitution and constitutionality. Instead, the original scheme of
separation of powers required concurrent review, sometimes referred
to as Jefferson's tripartite theoiry of
Under concurrent review, each branch (c=xeceative, ]legislative, judicial) has an
equal right to determine the c~csnstitutionalitgrof government action.
But enough of making my wish-list. Any one of these changes would
be enough to warm the heart of a true constitutionaPist.

157. Id.
158. The proposed amendments are also consistent with Jefferson's "belief that the
supra note 140, at 72.
states were the prime interpreters of the federal compact." CONKIN,
T,m COWST~TUTIONAL
THOUGHT
OF THOMAS
159. See id. at 69-73; DAVIDN. M A ~ E R
131, 259, 263, 269-72 (1994); WILLIAM
J. QUIRK& R. RANDALL
BRIDWELL,
JEFFERSON
JUDICIAL
D I ~ A T O R S HatI P
xiv, 10-11, 13 (1995).

