
Part one of a two-part article on Louisiana" improvements to UCC 92-207 .................. 1 

MATTERS OF MAJOR INTEREST 

bate Filer Beats Trustee Through Subrogation to Prior Claim ..................................... 5 
...................................... Non-negotiable, Non-transferrable CDs Governed by Article 9 5 

Disclaimer sf Warranties Prevents Recovery by Remote User ...................................... 7 

OTHER MATTERS OF INTEREST 

Concerning Articles 3, Revised 3, 4, 4A, and 9 .............................................................. 7 

SMASHING THE BROKEN MIRROR: 
THE RATTLE OF THE FORMS, UCC 52- 

207, AND LOUISIANA'S 
IMPROVEMENTS* 

[Part One of a Two-Part Article] 

by 
N. Stephan Kinsella, Esq., 

Philadelphia, PA 

While a broken mirror is supposed to bring 
seven years of bad luck, the breaking of the 
common law's mirror image rule by 52-20? of the 
Uniform Commercial Code has been seen in a 
more positive light. The UCC abolished the 
mirror image rule because it is problematic and 
can lead to unjust results. In Louisiana, where 
the UCC has not been completely adopted, the 
mirror image rule, as embodied by Louisiana Civil 
Code Article 1943, has recently been eliminated 
as well. 
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On January 1, 1995, Article 1943 was 
superseded by new Louisiana Civil Code Articles 
2601 and 2602, which closely follow the stiiicture 
of UGC 52-207. Articles 2601 and 2602 were 
part of the Sales Revision Project of the Loui- 
siana State Law Institute, and are designed such 
that some of the defects of 52-207, which have 
become apparent over time, may be avoided. To 
the extent that these articles accomplish this 
goal, they are a "new and improved" version of 
52-20?, and can be a guide for further 
modification of 52-207. To that end, this paper 
will examine Louisiana's solutions to some of 52- 
207's problems. 

II. THE MIRROR IMAGE RULE AND THE 
LAST-SHOT PRINCIPLE 

Under the mirror image rule, a purported 
acceptance which does not perfectly "mirror" the 
terms of the offer is not an acceptance; instead, 
it is a rejection and counter-offer. An ostensible 
acceptance of this counter-offer may, by the 
same token, be instead a counter-counter-offer. 
The true acceptance occurs when a party finally 
starts performing, after receiving the latest 
counter-offer of the other party. By the perform- 
er's acceptance, the contract embodies the terms 
of the last counter-offer. In this way the mirror 
image rule leads to the last-shot principle: he 
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who makes the last offer (i.e., the "last shot") 
before performance or acceptance has his terms 
locked into the contract. As 'Nhite and Summers 
state: "The original draRsman of 2-207 designed 
it (though not exclusively) to keep the welsher in 
the contract. He had cases like Poel v. 
Brunswick-Balke-Coilender Co., 11 0 NE 619, 
621 (IVY 1915), in mind. There the buyer's 
underling sent back its own order form which 
happened to coincide with the seller's terms 
except in one minor respect. It added: 'The 
acceptance of this order . . . in any event you 
must promptly acknowledge.' Thereafter, the 
seller failed to acknowledge, and the buyer for 
other reasons backed out. When the seller sued 
the buyer, the court held that the buyer's order 
form did not constitute an acceptance. At 
common law an acceptance had to be a mirror 
image of the offer. The buyer's form thei-efore 
could not be an acceptance; it was a counter- 
offer. The rigidity of the common law ruie ig- 
nored the modern realities of commerce. Where 
preprinted forms are used to structure deals, they 
rarely mirror each other, yet the parties usually 
assume they have a binding contract and act ac- 
cordingly. Section 2-20'9 rejects the common law 
mirror image ruie and converts many common 
law counter-offers into acceptances under 2- 
207(1)." James J. White 8 Robert S. Summers, 
Uniform Commercial Code 29-30 (3d ed i988)  
(footnotes omitted). Hereafter "White 8( 
Summers." 

The last-shot principle was largely eliminated 
by the enactment of UCC 92-207. Some 
escaped total elimination; also, the application of 
82-207 is not without certainty. Section 2-207 is 
not yet perfect. 

I$!. FORMATBON OF C O N T W C E  SIN 
LOUISIANA -- PRESENT AND FUTURE 

Under new Louisiana Afiicles 2604 and 2602, 
the mirror image rule is repealed in Favor of a 
provision similar lo 52-20? of the UCC. New 
Article 2604, which corresponds to UCC $52- 
207(1) and (21, reads as follows: "Art. 2601. 
Additional terms in acceptance of offer to sell a 
movable. An expression of acceptance of an 
offer to sell a movable thing suffices to 

form a contract of sale if there is agreement on 
the thing and the price, even though the 
acceptance contains terms additional to, or 
different from, the terms of the offer, unless 
acceptance is made conditional on the offeror's 
acceptance of the additional or different terms. 
Where the acceptance is not so conditioned, the 
additional or different terms are regarded as 
proposals for modification and must be accepted 
by the offeror in order to become a part of the 
contract. 

"Between merchants, however, additional 
terms become part of the contract unless they 
alter the offer materially, or the offer expressly 
limits the acceptance to the terms of the offer, or 
the offeree is notified of the offeror's objection to 
the additional terms within a reasonable time, in 
all of which cases the additional terms do not 
become a part of the contract. Additional terms 
alter the offer materially when their nature is such 
that it must be presumed that the offeror would 
not have contracted on those terms." 

New Article 2602, which corresponds to UCC 
92-207(3), reads as follows: "Art. 2602. 
Contract by Conduct of the Parties. A contract of 
sale of movables may be established by conduct 
of both p a ~ i e s  that recognizes the existence sf 
that contract even though the communications 
exchanged by them do not suffice to form a 
contract. In such a case the contract consists of 
those terms on which the communications of the 
parties agree, together with any applicable 
provisions of the suppletive law." For ease of 
comparison, UCC 92-207, "Additional Terms in 
Acceptance or Confirmation," provides: "(1) A 
definite and seasonable expression of 
acceptance or a written confirmation which is 
sent within a reasonable time operates as an ac- 
ceptance even though it states terms additional 
to or different from those offered or agreed upon, 
unless acceptance is expressly made conditional 
on assent to the additional or different terms. (2) 
The additional terms are to be construed as 
proposals for addition to the contract. Between 
merchants such terms become part of the 
contract unless: (a) the offer expressly limits 
acceptance to the terms of the offer; (b) they 
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