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II. THE MIRROR IMAGE RULE AND THE LAST SHOT PRINCIPLE

Under the mirror image rule, a purported acceptance which does not
perfectly “‘mirror’’ the terms of the offer is not an acceptance; instead,
it is a rejection and counteroffer. An ostensible acceptance of this coun-
teroffer may, by the same token, be instead a counter-counteroffer. The
true acceptance occurs when a party finally starts performing, after re-
ceiving the latest counteroffer of the other party. By the performer’s
acceptance, the contract embodies the terms of the last counteroffer.

In this way the mirror image rule leads to the last shot principle: he
who makes the last offer (i.e., the ‘‘last shot’’) before performance/
acceptance has his terms locked into the contract. As White and Summers
state,

The original draftsman of 2-207 designed it (though not exclu-
sively) to keep the welsher in the contract. He had cases like
Poel v. Brunswick-Balke-Collender Co.[%] in mind. There the buy-
er’s underling sent back its own order form which happened to
coincide with the seller’s terms except in one minor respect. It
added: ‘““The acceptance of this order . .. in any event you must
promptly acknowledge.”” Thereafter, the seller failed to acknowl-
edge, and the buyer for other reasons backed out. When the
seller sued the buyer, the court held that the buyer’s order form
did not constitute an acceptance. At common law an acceptance
had to be a mirror image of the offer. The buyer’s form therefore
could not be an acceptance; it was a counteroffer. The rigidity
of the common law rule ignored the modern realities of commerce.
Where preprinted forms are used to structure deals, they rarely
mirror each other, yet the parties usually assume they have a
binding contract and act accordingly. Section 2-207 rejects the
common law mirror image rule and converts many common law
counteroffers into acceptances under 2-207(1).7

The last shot principle was largely eliminated by the enactment of
UCC section 2-207. Some vestiges of the last shot principle have, however,
escaped total elimination;® also, the application of section 2-207 is not
without uncertainty.® Section 2-207 is not yet perfect.

6. 110 N.E. 619, 621 (N.Y. 1915).

7. James J. White & Robert S. Summers, Uniform Commercial Code 29-30 (3d ed.
1988) (footnotes omitted).

8. See infra note 21 and accompanying text.

9. See, e.g., Richard W. Duesenberg, Contract Creation: The Continuing Struggle with
Additional and Different Terms Under Uniform Commercial Code Section 2-207, 34 Bus.
Law. 1477 (1979), for a discussion of some uncertainties created by UCC § 2-207.
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Source: New. See U.C.C. 2-207; U.N. Convention on the Inter-
national Sale of Goods, Art. 19.1

New Article 2602, which corresponds to UCC subsection 2-207(3),
reads as follows:

Art. 2602. Contract by Conduct of the Parties

A contract of sale of movables may be established by conduct
of both parties that recognizes the existence of that contract even
though the communications exchanged by them do not suffice to
form a contract. In such a case the contract consists of those
terms on which the communications of the parties agree, together
with any applicable provisions of the suppletive law.
Source: New. See U.C.C. 2-207.12

11. 1993 La. Acts 841, § 1. The comments to Article 2601 are provided below:
(a) This Article is new. It changes the law in that it departs from the general
rule of Civil Code Article 1943 (Rev. 1984) that requires the acceptance to conform
to the terms of the offer. That departure is however limited to the particular case
of contracts for the sale of movables.

(b) The rule of this Article is applicable to all kinds of offer and acceptance
where the sale of movables is involved and is not limited to communications
contained in printed forms like those habitually used by merchants.

(c) Under this Article, when the parties are not merchants, or one of them is
not, a contract is formed in the original terms of the offer unless the offeror
assents to the additional or different terms contained in the acceptance.

(d) Under this Article, when both parties are merchants, an expression of
acceptance containing additional or different terms that materially alter the offer
does not prevent the formation of a contract of sale without such terms.

(e) Under this Article, when both parties are merchants and the offer limits
the acceptance to the terms of the offer or the offeror timely objects to the
additional or different terms, the contract is formed in the original terms of the
offer.

(f) Under this Article, a term contained in an expression of acceptance is
‘‘additional’” when it contemplates a matter not addressed in the offer, as when
the acceptance names a date for delivery, but the offer does not. A term in an
acceptance is ‘‘different’” when it varies a term contained in the offer, as when
the offer names a date for delivery, but the acceptance names a date that does
not coincide with the one in the offer.

(g) Under this Article, a term contained in an acceptance alters the offer
materially when it is of such a nature that it gives rise to the presumption that
the offeror would not enter a contract with that term. An arbitration clause, or
a clause relative to the extent of the parties’ liability, are examples of such terms.

(h) Under this Article, a party to a contract of sale is regarded as a merchant
when he habitually manufactures, or buys and sells things of the kind involved
in the contract. A merchant, however, may be regarded as a consumer when
purchasing things of a kind different from those he manufactures, or buys and
sells.

12. 1993 La. Acts 841, § 1. The comments to Article 2602 are provided below:

(a) This Article is new. It changes the law so that a performance rendered after



1993] LOUISIANA’S BATTLE OF THE FORMS 1561

pression of acceptance . . . operates as an acceptance even though it states
terms additional to or different from those offered . . . .”” Thus, the mere
fact that an ostensible acceptance does not perfectly mirror the offer does
not mean that it cannot operate as an acceptance. By this provision the
traditional mirror image rule is eliminated. However, under subsection 2-
207(1) the offeror can invoke the mirror image rule, preventing the reply
from being an acceptance, if the ‘‘acceptance is expressly made conditional
on assent to the additional or different terms.”’"

The courts have encountered some problems in deciding whether a
purported acceptance was ‘‘expressly’”’ made conditional on the offeror’s
assent to the additional or different terms. For example, in Roto-Lith,
Ltd. v. F.P. Bartlett & Co.,"* the court held that a responding document
which contained a condition (a disclaimer) was expressly conditional and
thus did not operate as an acceptance, even though, according to White
and Summers,!® this holding was inconsistent with the policies embodied
in UCC section 2-207. Professor Hawkland suggests that courts should
‘“‘emphasize the words ‘expressly made conditional.””’¢ Thus, to be ‘“‘ex-
pressly conditional,”” a purported acceptance would have to explicitly state,
in unambiguous language, and in a conspicuous position on the form,
that acceptance is ‘‘expressly conditioned’’ upon the offeror’s assent to
such conditions.

Under UCC subsection 2-207(1), an ‘‘acceptance’’ which contains the
‘“‘expressly conditional’’ language buried in small type or in an incon-
spicuous place on the form usually will not be sufficient to prevent the
form from being a true acceptance.

The placement and nature of the qualifying language in the
purported acceptance is critical in determining whether or not
there is an acceptance under the first part of section 2-207(1), or
a rejection and counter-offer under the second part. The qualifying
language does not have to use the word ‘‘condition’ to become
expressly conditional within the meaning of the proviso, but it
must be stated in such a place, manner and language that the
offeror will understand in the commercial setting of the transaction
that no acceptance has occurred, despite initial language stating
that the offeree is happy to accept.'”

The jurisprudence is consistent with this reading of subsection 2-
207(1). In Clifford-Jacobs Forging Co. v. Capital Engineering & Manu-

13. See infra note 21 and accompanying text for an explanation of how this provision
of subsection 2-207(1) gives rise to a “‘last shot’’ effect.

14. 297 F.2d 497 (Ist Cir. 1962).

15. White & Summers, supra note 7, at 33.

16. William D. Hawkland, Uniform Commercial Code Series § 2-207:02, at Art. 2, p.
160 (1992).

17. Id. at 161 (citations omitted).




























































