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A Civil Law to Common Law Dictionary 

N. Stephan  inse el la' 

. . Alone in the conimoii-law oeeaii zlf these Ufiited States, Lou;s;ar;a is ar; 
island of civil law. Louisiana's civil law is embodied in the Louisiana Civil 
Code, much of the text of which was derived from the Code of Napoleon of 
1804.' American common-law lawyers often encounter Louisiana's civilian 
terms and concepts when dealing with lawsuits or transactions in Louisiana. No 
doubt they (and even Louisiana lawyers) are sometimes confused. How many 
common-law lawyers know of naked owners, usufructs, virile portions, vulgar 
substitutions, synallagmatic contracts, mystic testaments, antichresis, whimsical 
conditions, or lesion beyond moiety? Even many Louisiana-trained attorneys are 
unfamiliar with terms such as amicable compounder, jactitation, mutuum, and 
commodatum. Thus, a dictionary of these and other civil-law terms might come 
in handy to some practitioners. 

In the main table below, various Louisiana civilian concepts are defined and 
correlated with common-law concepts where possible. The civilian terms defined 
in the table generally have some counterpart in common-law terminology, are 
interesting or unique Louisiana civilian concepts, are different uses of words than 
in the common law, or are simply used more often in Louisiana than in her sister 
states. 

Some of the Louisiana expressions discussed herein are used commonly in 
states other than Louisiana. Similarly, common-law terminology is used 
increasingly in Louisiana as a result of the influence of Louisiana's forty-nine 
sister states, where civilian terminology should properly be used instead. For 
example, the common-law term stare decisis is often used erroneously in 
Louisiana instead of jurisprudence constante; the civilian concept "immovable 
property" has been used in Texas statutes.' Therefore, many of the civil-law 
and common-law concepts discussed herein are sometimes used in a state with 
the other legal system. 
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Terms printed in SMALL CAPS are discussed in separate entries in the table. 
A cross-referenced term such as PROCEDURE-POSSESSORY ACTION refers to the 
concept "possessory action," which is discussed under the entry "Procedure." 
Terms defined are arranged alphabetically. In case of phrases, the first letter 
only of the phrase is capitalized. Where several related concepts are discussed 
together, they are placed alphabetically in the main table according to the 
spelling of the first term mentioned, and cross-references elsewhere in the table 
refer the reader to the appropriate location. For example, the table entry 
"Collateral relations, Propinquity of consanguinity" discusses both these concepts 
and is alphabetically sorted under the first term. The separate table entry 
"Propinquity of consanguinity" refers the reader back to the "Collateral relations" 
entry. However, related terms discussed under one entry are not discussed in 
alphabetical order; such related terms are listed in an order following that found 
in the relevant code article(s) or in an order more convenient to discussing the 
terms in turn. 

Common-law terms are printed in bold print in the main table. A second 
table is provided that lists significant common-law terms mentioned in the first 
table and contains a correlation to the appropriate entry in the main table. 

Civil-Law Concept 

I "Stated in general terms, the doctrine of abuse 
of rights provides that 'fault' in the DELICTUAL 
sense may be imposed upon a party who has 

Definition 

1 

1 1  / exercised a right in a manner that has caused I /  I injury to another.") At least one of four con- 

Absolute simulation 

/ ditions "is required to invoke the doctrine: (1) 

See SIMULATION. 

I the predominant motive for exercising the right 
/ is to cause harm; (2) no serious or legitimate 
I motive exists for exercising the right; (3) the 
/ exercise of the right is against moral rules, 
I good faith, or elementary fairness; [or] (4) the 
I right is exercised for a purpose other than that 

for which it was granted."4 

1 Accessory contract See C O N V E ~ O N A L  OBLIGATION. 
I 

Accretion of re- The provision whereby the portion of an heir 
nounced successions renouncing a succession goes to certain of his 

/ co-heirs.' 
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I/ Acquisitive prescrip- I See LIBERATIVE PRESCRIPTION. I I 
7 

1 Aleatory contract 1 See CONVENTIONAL OBLIGATION. I1 

Civil-Law Concept 

Alimentary duties 

Definition 
T 

I Alimentary duties are the reciprocal obligations 
I of children and ascendants to maintain each 
I other. The obligation is limited to basic neces- 

1 Alternative obligation See OBLIGATION. 11 
Amicable compounder 

Arpen t 

A type of arbitrator, "authorized to abate 

Apparent servitude 

Authentic act 

I something of the strictness of the law in favor 
1 of natural eq~ i ty . "~  
I 

See SERVITUDES. 

An arpent is an area equalling approximately 
0.85 acres. It can also refer to the length of 
the side of a square arpent, or 191.83 feet.' 

A writing executed before a notary public or 
other authorized officer, in the presence of two 
witnesses, and signed by each party, by each 
witness, and by the notary public, all in the 
presence of each other.9 

A bateau is a small, flat-bottomed boat, typi- 
cally made of aluminum and often used on 
bodies of water in Louisiana for purposes such 
as hunting.'' A pirogue is similar to a canoe, 
used-and often raced--on swamps, rivers and 
bayous." 
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Caducity 

Civil-L+aw Concept 

/ Caducity is a failure or lapse of a testamentary 

Definition 

I gift, for example, where a TESTAMENT i s  re- 
voked by the subsequent birth of a LEGITIMATE 
child to the testator, unless the testator has 

I made testamentary provision to the contrary or 
I has made testamentary provision for such 

1 Cause A CONVENTIONAL OBLIGATION (i.e., those aris- 
ing from contracts) cannot exist without a 
lawful cause. Cause is the reason why a party 
obligates himself.I3 Cause is not the same 
thing as consideration. "The reason why a 
party binds himself need not be to obtain 
something in return or to secure an advantage 
for himself. An obligor may bind himself by a 
gratuitous contract, that is, he may obligate 
himself for the benefit of the other party with- 
out obtaining any advantage in return."14 

11 Civil Fiilits / See FRUITS. I I 
Civil law, Civilian Often, the term civil law refers to laws con- 

cerned with private rights and remedies, as 
opposed to criminal laws. In Louisiana, how- 
ever, "civil law" (or "civilian" or related ex- 
pressions) is usually used to distinguish a sys- 
tem of law based upon the Roman legal tradi- 
tion from a system based on the English com- 
mon law. A civil-law lawyer is also referred 
to as a civi~ian. '~ 

!I Civil possession Once possession of a THING is acquired, pos- 
session is retained by the intent to possess as 
owner even if the possessor ceases to possess 
CORPOREALLY. This concept is known as civil 
possession, and is similar in  some respects to 
constructive possession. l6 
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Collateral mortgage, 
Collateral mortgage 
note, Collateral mort- 
gage package, Hand 
note 

Civil-Law Concept 

Collateral relations, 
Propinquity of consan- 
guinity 

Definition 1 
I I 

A collateral mortgage note is a note secured by i I 
a mortgage, itself called a collateral mortgage. I 
where the note is pledged to secure a principal I 
obligation. The principal obligation secured by i l  
the pledged collateral mortgage note is often 

I ,  

evidenced by a note, called the hand note. ; I  
The collateral mortgage note, the collateral I 

mortgage, and any written pledge agreement 
are called the collateral mortgage package. 

I 

I I 

See PARAPH; CONVENTIONAL OBLIGA- I I 
I I 

I I 

TIONPRINCIPAL CONTRACT. I 

Collaterals are persons who descend from a 
common an~estor. '~ The number of degrees 
or generations separating two collaterals via a 
common ancestor is the propinquity of consan- 
guinity. The number of degrees is equal to the 
number of generations between the heir and 

/ /  j the common ancestor, plus the number of I 
I s  

I1 I 
I generations between the common ancestor and ' i  
I the deceased.'' I I 

3 

Collation 

Commodatum, Mutu- 
urn 

\ Collation of goods is the return to the succes- , 
I sion of property that an heir received in ad- 1 / 

I vance of his share, so that the property may be 
/ divided properly among heirs. Goods are 
/ collated because it is presumed that the testator 
/ intended equality among his descendants, so I 
1 that the gwds were given as an advance u p n  1,  
1 what the descendants could expect from the 
I testator's succession. lg 

I I 1 
I I! 

A comrnodatum, also called a loan for use, is 
an agreement by which a person delivers a 
thing to another, to use the thing and then to 
return it after he is done using it. A mutuum, 
or loan for consumption, is an agreement by 
which one person delivers to another a certain 
quantity of things that are consumed by their 
use, under the obligation by the borrower to 
return to the other as much of the same kind 
and See CONSUMABLES, 
NONCONSUMABLES. 
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Civil-Law Concept Definition 

Component parts, 
Deimrnobilization of 
component parts 

Buildings, other constructions permanently 
attached to the ground, standing timber, and 
unharvested crops or ungathered FRUITS of 
trees, are component parts of a tract of land if 
they belong to the owner of the ground. Com- 
ponent parts of immovables are 
irnrnovable~.~ Component parts are similar 
to fixtures.26 An owner may deimmobilize 
the component parts of an immovable, thereby 
giving them the status of distinct movables, by 
an act translative of ownership and delivery to 
acquirers in good faith, or by detachment and 
removal of the component parts." 

11 concursus I See PROCEDURE. I / 
I 

Confusion 

Compromise 

1 
A PREDIAL SERVITUDE is extinguished by 
confusion when the dominant and the servient 
estates are acquired in their entirety by the 
same person. Similar to merger of title. 

See TRANSACTION. 

When the qualities of obligee and obligor are 
united in the same person, the obligation is 
extinguished by confusion. Similar to merger 
of rights or ext in~uishrnent .~~ 

Conditional obligation See OBLIGATION. 

Consumables, Noncon- 
sumable~ 

11 Coniunctive obligation 

Consumable THINGS are those that cannot be 
used without being expended or consumed, or 
without their substance being changed, such as 
money, foodstuffs, and beverages. 
Nonconsumable things are those that may be 
enjoyed without alteration of their substance, 
although their substance may be diminished or 
deteriorated naturally by time or by the use to 
which they are applied, such as lands, houses, 
shares of stock, animals, furniture, and vehi- 
c l e ~ . ~ ~  See COMMODATUM. 

See OBLIGATION. I 1 
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Civil-Law Concept I Deflnitiolz I I 

Conventional obliga- 
tion; Synallagmatic, 
Onerous, Commuta- 
tive, Aleatory, Princi- 
pal and Accessory, 
and Nominate and 
Innominate contracts 

Conventional obligations arise from con- 
tracts,M although contracts are themselves 
sometimes erroneously referred to as conven- 
tional obligations." 

A contract is a synallagmatic or bilateral (or 
reciprocal) contract when the parties obligate 
themselves reciprocally, so that the obligation 
of each party i s  correlative to the obligation of 
the other.32 

A contract is onerous when each of the parties 
obtains an advantage in exchange for his obli- 
gation. An exchange is the very essence of an 
onerous contract,33 See CAUSE. 

I A contract is commutative when the perfor- 

i mance of the OBLIGATION of each party is 
correlative to the performance of the other. A 

1 distinction is made between correlative obliga- 
I tions, which make a contract bilateral, and 
I correlative performances, which make the 

contract not only bilateral but also commuta- 
ti ve. 34 

A contract is aleatory when the performance of 
either party's obligation, or the extent of the 
performance, depends on an uncertain 
event." See SUSPENSIVE CONDITION. 

A contract is accessory when it is made to 
provide security, such as mortgage or pledge, 
for the performance of an obligation. If the 
secured obligation arises from a contract, that 
contract is the principal ~ontract.'~ 

I Nominate contracts are those given a special 
/ designation, such as sale, lease, loan, or insur- 
I ance. Innominate contracts are those with no 

special designatioa3' 

Conventional or volun- 
tary servitude 

See SERVITUDES. 
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/I coonass I Slang for the Acadians or Cajuns in Louisiana. /I 
Civil-Law Concept 

Co-o wners 

Definition 

While some consider the term to be derogato- 
ry, many Cajuns happily refer to themselves as 
coonas~es .~~  Two of their favorite leisure 
activities are eating boiled crawfish and listen- 
ing to zydeco music.39 A common-law ana- 
log to coonass might be redneck, although 
redneck seems to have an especially offensive 
or derogatory meaning, while coonass does 
not? 

See INDIVISION. I i 
Corporeals, 
Incorporeals 

Corporeals are THINGS that have a body, 
whether animate or inanimate, and can be felt 
or touched. Incorporeals are things that have 
no body, but are comprehended by the under- 
standing, such as the rights of inheritance, 
servitudes, obligations, and intellectual proper- 
ty rights. The corporeal/incorporea1 distinction 
is similar to the distinction between tangibles 
and intangibles; incorporeal property is also 
similar in some respects to a chose in ac- 
tionS4l 

See SIMULATION. 

1) Damages ex delicto I See DELICTS. I I 

Curatorship See INTERDICTION. 

Dation en paiement 

11 Declaration of destina- 1 See SERVITUDES. I/ 

See GIVING IN PAYMENT. 

Dative tutorship See TUTORSHIP. 

De cujus I Decedent .42 

I 


























































