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MEMORANDUM

March 25, 1997

TO: Mr. John C. Knechtle .
Director, Legal Assessments, ABA/CEELI
FROM: N. Stephan Kinsella %/~
RE: Draft Law on Stimulation of Foreign Investment for the Republic of Romania

The following are my comments on the referenced Draft Law. Please note that these
comments are my personal opinion and do not represent the opinion of my firm, Schnader
Harrison Segal & Lewis, or any of its clients. In the following, my focus, in general, is on the
issue of whether and to what extent the Draft Law serves to protect private property, in particular
private property related to foreign direct investment in Romania.

General Reaction

The Draft Law is commendable in that it is an attempt by Romania to add further
protections to the private property of foreign investors. However, the Draft Law is problematic
in that it is somewhat vague, it does not go far enough in protecting the private property of
investors, and it leaves too much discretion in the hands of government in deciding whether to
accord “special” treatment to investment. The Draft Law also rests on the assumption that some
investments ought to be given favorable treatment, which rests on the false assumption that some
investments are objectively “worse” than others, and that the government can accurately assess
which investments are relatively more desirable than others. The Draft Law will result in some
investors being given favorable treatment with respect to other investors, which is problematic
and undesirable. To the extent possible, the Draft Law should be revised to clarify and
strengthen the security of a foreign investor’s property rights, as explained in more detail below.
The pratections provided by the law should be broadened and extended to as many investors and
types of investment as possible to reduce the discriminatory treatment that the Draft Law would
otherwise provide.

Prelimi Considerati

The protection of private property of foreign investors is essential if Romania is to attract
foreign direct investment. This is the essential touchstone by which any proposed policy, law,
regulation, or regime is to be judged. The degree to which private property rights are respected
is extremely significant in attracting foreign investment, The Draft Law should be amended to
clarify and strengthen the security of a foreign investor’s property rights, for example by taking
steps to lower political risk and taxation rates.
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Many changes to the legal and political climate of Romania could be suggested to
contribute to these factors. Constitutional, limited government, low taxes, respect for private
property, the free market, and civil liberties contribute to both a health economy and to a low
political risk. '

Promulgating a pro-foreign investment law which provides for government guarantees that
property rights will be respected can also play an important role in attracting foreign investment.
However, as investors are all too aware, even a pro-investment law may be changed at a later
time by the legislature due to the government’s legislative sovereignty. A new government may
desire to nationalize certain industries, for example. Thus, the ability of Romania to promulgate
new laws that might override property rights previously guaranteed to investors tends to reduce
the attractiveness of any government guarantees that are made. For a developing economy such
as Romania, such guarantees should be made more effective by reducing the chance that the laws
will change to investors’ detriment.

One way to increase the likelihood that such a guarantee, once granted, will be respected
by future governments is to implement a constitutionally limited government, with an independent
judiciary having the power of judicial review. Another way is to make the guarantees binding
under international law, since states are often reluctant to be seen as clearly violating international
ilaw. An investment agreement executed between the host state and investor accordingly may be
“internationalized,” so that the state’s obligations contained therein are binding under
international law. For example, the agreement may contain both an international arbitration
clause, which grants jurisdiction to a neutral third party (such as the International Center for the
Settlement of Investment Disputes (ICSID}), and a stabilization clause. A stabilization clause
provides that the law in force in the state on a given date is the relevant law for purposes of
interpreting the investment agreement, regardless of future legislation. This effectively “freezes”
the legal regime in place on a certain date, so that any future changes in law contrary to the
state’s guarantees are without effect, at least under international law.

General Comments

The Draft Law essentially assumes that there is some background protection of the private
property of foreign investors, such as that provided by international law, other municipal laws in
force, or by treaties entered into by Romania (see, e.g., Art. 3). The Draft Law then attempts
to add another measure of protection to foreign investors by providing for various tax and custom
duty exemptions or favorable rates, and other incentives, if the investment qualifies for such
treatment under the Draft Law or in the determination of the Government. (Art. 4.)

One problem with the foreign investment regime established by the Draft Law is that it
will result in some types of investment being favored over others. This presumes that some types
of investment are objectively superior, more efficient, or otherwise more preferable than others;
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and that the Government accurately assess proposed investments accordingly. However,
government is notoriously incapable of determining which type and amount of investment or
other capital allocation is efficient or proper. This is why Russiaa-style centralized economic
planning has failed so disastrously. Economic planning on a more modest scale is also unwise.
Government is unable to centrally collect the relevant information that would be required to
efficiently allocate capital; and even if all the relevant information could be centrally collected,
government is unable to efficiently allocate capital since centralization destroys the private
property and market price system that otherwise efficiently allocates capital.” Further, even
assuming away these problems, decisions will tend to be made or at least influenced by political
factors, such as favoritism, corruption, bribery, and special interest lobbying.

Another problem with the Draft Law is that at least some of the incentives provided are
provided only at the discretion of the Government. The incentives provided in Arts. 6 and 7
appear to be available as long as the more or less objective conditions of Art. 5 are met.
However, the additional incentives contemplated under Art. 8 are available only if the
Government so approves; and the amount and types of incentives to be provided appear to be
wholly within the discretion of the Government or the Romanian Development Agency (RDA).
Further, it is not clear that an investor denied the incentives under Arts. 6 and 7 have any legal
recourse to challenge this decision, so the incentives of these Arts. appear to be discretionary as
well, for all practical purposes. (Additionally, the incentives under Arts. 6 and 7 require the
RDA’s approval. Art. 3.)

One problem with such discretion is that it is bound to be misused for corrupt or petty
purposes—e. g. influenced by bribery, special interest group lobbying, and other forms of political
favoritism—from time to time. This will lead to an inefficient selection of favored investments.
Further, such discretion will make Romania a less attractive home state for investment from the
outset, since the discretion increases the uncertainty as to whether the investor will be able to
obtain the maximum incentives available. Such favoritism can also cause an investor to fear
being put to a competitive disadvantage with other investors receiving more favorable treatment.
Finally, giving discretion to the Government will likely lead, in the long run, to fewer favored
investments than would be favored under an overall more liberal investment policy.

The law could be improved by reducing this discretion, and by providing for a legal right
of an investor to challenge a decision relating to the approval of these incentives in a Romanian
court, or, better yet, in an international arbitration forum.

'For more discussion of the problems of centralized economic calculation, see Paul E. Comeaux & N. Stephan
Kinsella, Protecting Foreign Investment Under International Law: Legal Aspects of Political Risk (Dobbs Ferry, New
York: Oceana, 1997), app. I; Ludwig von Mises, Socialism: An Economic and Sociological Analysis (J. Kahane trans.,
LibertyClassics 3d rev’d ed. 1981); Ludwig von Mises, Human Action: A Treatise on Economics (3d rev’d ed. 1966),
Pp. 200-31, 695-715; Murray N. Rotbbard, “The End of Socialism and the Calculation Debate Revisited,” 5 Rev.
Austrian Econ. 51 (1991); Coliectivist Economic Planning (F.A. Hayek ed., 1935).
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As mentioned above, favoritism or discrimination in investment treatment can be
problematic. Ideally, there should be no discrimination between foreign investors, on the basis
of naticnality or any other criterion. Rather, all foreign investors (and, for that matter, municipal
or local investors) ought to enjoy equal, i.e. MFN treatment. Otherwise, foreign investors couid
be justifiably concerned that competition between them is not fair.

A superior alternative, then, to the present regime contemplated by the Draft Law would
be to accord the maximum feasible protection of private property rights to all foreign investors
and types of investment. This would reduce the overhead expenses associated with government
oversight, reduce corruption, and spur overall investment to a greater extent than would be
obtained from piecemeal and discretionary favorable treatment.

Another general consideration concerns bribery and corruption. Bribery and corruption
of public officials is well-known in many developing countries. However, American investors
are prohibited by the Foreign Corrupt Practices Act (FCPA), 15 U.S.C. § 78m(b) et seq., from
engaging in such activities. If bribery and political corruption are widespread in Romania,
American investors will be at a competitive disadvantage with respect to invesiors from other
regions such as Western Europe. Thus, given the existence of the FCPA, the existence of
widespread bribery and corruption will tend to reduce American investment in Romania.

It is preferable, for the reasons given above regarding internationalization of obligations,
that the Draft Law be given as much force as possible by internationalizing it, for example by
making its terms part of a multilateral treaty or bilateral investment treaties (BITs), or by
incorporating its provisions into internationalized, stabilized investor-state contracts. Romania
also ought to attempt to strengthen the protections of private property and foreign investment
provided in BITs and other treaties. Romania also ought to support the negotiation of the
OECD’s multilateral agreement on investment {(MAI), and seek to accede thereto as soon as
possible.?

The Draft Law should include a Statement of Principles that clearly indicates that Romania
recognizes the importance and sanctity of private property, and that purpose of the Draft Law is
to protect the private property rights of foreign investors. Such a statement may be useful in
persuading investors that Romania is serious in its commitment to protecting and respecting
investors’ property rights. This statement would also increase the chance that the Draft Law, in
cases of ambiguity, would be interpreted in favor of investors’ property rights.

2For further discussion of the MAI, see “American Bar Association Section of International Law and Practice
Report to the House of Delegates: Multilateral Agreement on Investment,” 31 International Lawyer 205 {1997); and
William H. Witherell, “Developing International Rules for Foreign Investment: OECD’s Multilateral Agreement on
Investment,” 32 Business Economics 38 (Jamary 1997).
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“Foreign investment” is insufficiently defined in the Draft Law. Further, it is often
unclear whether contractual rights are considered to be property rights on an equal footing with
other types of property rights. The Draft Law should clearly define foreign investment, and
should provide that foreign investment includes “property” and “property rights” or foreign
investors, including immovables and movables, corporeals and incorporeals, intellectual property
rights, and contract rights. As a general matter, it is preferable to adopt general terminology or

concepts utilized in or compatible with established Western legal systems, primarily Anglo-

American common-law concepts and terms.
Detailed Comments

The following comments are made with reference to the relevant section of the Draft Law.
These comments assess various provisions of the Draft Law without further criticizing the Draft
Law’s assumption that favorable investment conditions will be accorded only to some investors
or types of investment, and only at the Government’s discretion. Thus, the suggestions below are
aimed at strengthening the investment protections currently provided by the Draft Law, even
though it would be preferable if these investment protections would not be handed out selectively
by the Government.

Art. 2. The term “foreign capital companies” is not we_ll-deﬁned. Also, the fact that the
treatment to be given to such companies is to be “in accordance with the laws in force” serves to
reduce the certainty of any guarantee of treatment by making it conditional on laws in force.

Art. 5. The capital requirements ought to be lowered as much as feasible to extend the
favorable coverage provided by the Draft Law to as many investments as possible.

Art. 6. The term “contribution in cash effectively disbursed” is confusing and unclear.

Art. 7. The three-year exemption from payment of import customs and value-added taxes
ought to be extended as much as possible, for example to six, ten, twenty years, or longer.
Another useful change would be to allow the exemption period to be indefinitely repeated for an
investor. This automatic renewal of protections could be usefully applied to other favorable
treatments provided by the Draft Law.

A problematic aspect of Art. 7 is the provision that the exemptions provided therein are
conditioned upon the investor’s securing of financing of imports using sources from abroad that
do not encumber Romania’s “balance of payments.” This ought to be completely deleted from
the Draft Law, since it rests on the economically fallacious (but widespread) mercantilist idea that
there can be a “favorable” or “unfavorable” balance of trade. Unlike a budget deficit, which is
undesirable, it is irrelevant whether there is a trade “surplus” or “deficit,” since this results from
the sum total of a large number of individual credit transactions, each of which presumably
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benefits both parties thereto.” Developing economies ought to be careful not to adopt fallacious
economic doctrines unwisely adopted in the West in this century. While the West’s free-market
systems are worth emulating, various Western policies are not, suclr as our anti-trust laws, fiat-
money and Federal-reserve-controlled banking system and other Keynesian-based institutions and
policies, protectionism, and the like.

Art. 8 contains several possible “additional incentives” that are unacceptably vague, _such,,r
as “high technology,” “free writ of possession over land,” and the like.

Art. 9 states that the RDA provides investment counseling to foreign investors. It is not
clear why this ought to be monopolized or even engaged in by a government agency. Private
enterprise would better fill this need.

Art. 13. The prohibition against nationalization or expropriation of investments should be
clarified and broadened, to clarify that these concepts include both indirect and creeping
expropriation.

Arts. 13 and 14. The provision for compensation in the event of a (lawful) expropriation
should be clarified to provide that the full, market value of nationalized property will be paid to
the expropriated investor, and the concept of “equitable” principies enunciated in Art. 14 ought
to be examined to ensure that there is no implication that less than full compensation can be
awarded. Additionally, the following standard should be adopted to make clear to investors
Romania’s commitment to the sanctity of the investors’ property rights: the standard of
compensation should be the greater of the full market value of the investment, or the commercial.
value fo the investor (which may be greater than the market value due to synergy, etc.) Further,
the Draft Law should clarify that any taking is “illegal” if not done for a public purpose, or if
done in a discriminatory manner. This will help to dissuage Romania from engaging in such an
expropriation for fear of being seen as commiting an unlawful taking, which should help to
ensure investors that Romania is sincere and serious about respecting the property rights of
investors.

Art. 15 provides for a disputed amount of compensation to be established “through the
courts of law, in accordance with the legal provisions.” It is unclear to what “the legal
provisions” prefers. It is also unclear whether “the courts of law” contemplates only Romanian
courts or whether international arbitration is available. Courts should be empowered to nullify

3For further discussion of the fallacy that a balance of trade deficit is harmful to an economy, see Murray N.
Rothbard, Man, Economy, and State: A Treatise on Economic Principles (1962), ch. 11, § 10; Ludwig von Mises,
Human Action: A Treatise on Economics (3d rev’d ed. 1963), ch. XVII, § 14; Frederic Bastiat, Economic Sophisms
{Artbur Goddard trans., Foundation for Economic Education ed. 1964), ch. 6; David Boaz, Libertarianism: A Primer
{1997), pp. 176-81; Clichés of Politics (Mark Spangler ed., 1994), § 72, p. 260.
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the effects of an illegal taking or nationalization. Further, international arbitration should be
authorized, and commitments in the Draft Law internationalized if possible, as discussed above.
S - .
Art. 17. ““Non-mediated foreign investment™ is unclear in meaning, and consequently the
meaning and purpose of this article is unclear as well.

__ Art. 19. The certificate of investor ought to be internationalized, e.g., by stabilization
and international arbitration clauses, or protected through BITs or other treaties if possible.-

Recommended Commentary

~ Paul E. Comeaux & N. Stephan Kinsella, Protecting Foreign Investment Under International
Law: Legal Aspects of Political Risk (Dobbs Ferry, New York: Oceana, 1997)

Paul E. Comeaux & N. Stephan Kinsella, “Reducing Political Risk in Developing Countries:
Bilateral Investment Treaties, Stabilization Clauses, and MIGA & OPIC Investment Insurance,”
15 New York Law School Journal of International & Comparative Law 1 (1994) (copy attached)

N. Stephan Kinsella, “Lithuania’s Proposed Foreign Investment Laws: A Free Market Critique,”
Russian Oil & Gas Guide, Apr. 1994, at 60 (copy attached)

Bernard H. Siegan, Drafting a Constitution for a Nation or Republic Emerging into Freedom (2d.
ed. 1994)

Robert W. McGee, “Some Tax Advice for Latvia and Other Similarly Situated Emerging
Economies,” 13 International Tax and Business Lawyer 223 (1996)

Daniel T. Ostas & Burt A. Leete, “Economic Analysis of Law as a Guide to Post-Communist
Legal Reforms: The Case of Hungarian Contract Law,” 32 American Business Law Journal 355
(1995)

“Symposium: Development of the Democratic Institutions and the Rule of Law In the Former

Soviet Union,” including the article by Judith Thornton, “Economic Reform and Economic
Reality,” 28 John Marshall Law Review 847 (Summer 1995)
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MEMORANDUM

October 21, 1996

TO: Mr. John C. Knechtle
Director, Legal Assessments, ABA/CEELI
FROM: N. Stephan Kinsella #/&-
RE: Nizhny Novgorad Oblast for Russia: Draft Law on Foreign Investment Activities

| have reviewed the referenced Draft Law, as well as the Explanatory Note to same. The
following are my comments on the Draft Law. Please note that these comments are my personal
opinion and do not represent the opinion of my firm, Schnader Harrison Segal & Lewis, or any
of its clients.

1R ion

The Draft Law is a largely commendable attempt to welcome foreign investment into the
oblast, despite apparently being somewhat hampered by boundaries imposed by controlling laws
of the Russian Federation. Within these boundaries, the Draft Law should be amended to clarify
and strengthen the security of a foreign investor’s property rights, as explained in more detail
below. To the extent the oblast has influence over laws of the Russian Federation or their
applicability to the oblast, the oblast should seek to have the laws of the Russian Federation
similarly amended.

liminar nsi 100 1 n

The Explanatory Note explains that the Legislative Assembly’s main objective in
considering the enactment of a law modeled after the Draft Law is to render the oblast as
attractive as possible to foreign investors, within the bounds of Russian Federation laws. The
Explanatory Note properly recognizes that various factors tend to attract foreign investment,
including: a stable political and economic situation (low political risk); convertibility and stable
rates of national currency; low taxation; and reliable government guarantees of private property
rights. Another factor, not explicitly mentioned, but which also attracts foreign investment, is a
heaithy economy.

Low political risk, low taxation, and a healthy economy are extremely significant factors
in attracting foreign investment. The Draft Law generally favors these factors, but more couid
be done to bring these things about. The Draft Law should be amended to clarify and strengthen
the security of a foreign investor’s property rights in view of these factors.

297273



Kinsella: Comments on Draft Law Page 2

Many changes to the legal and political climate of the oblast and Russia itself could be
suggested to contribute to these factors. Constitutional, limited government, low taxes, respect
for private property, the free market, and civil liberties contribute to both a health economy and
to a low political risk.

Promulgating a pro-foreign investment law which provides for government guarantees that
property rights will be respected can also play an important role in attracting foreign investment.
However, as investors are all too aware, even a pro-investment law may be changed at a later
time by the legislature due to the government’s legislative sovereignty. A new government may
desire to nationalize certain industries. for example. Thus, the ability of Russia or the oblast to
promulgate new laws that might override property rights previously guaranteed to investors tends
to reduce the attractiveness of any government guarantees that are made. Especially for a
developing economy such as Russia and its component units, in which there has been a history of
hostility to private property rights. such guarantees shouid be made more effective by reducing
the chance that the laws will change to investors’ detriment.

One way to increase the likelihood that such a guarantee, once granted, will be respected
by future governments is to implement a constitutionally limited government, with an independent
Judiciary having the power of judicial review. Another way is to make the guarantees binding
under international law, since states are often reluctant to be seen as clearly violating international
law. An investment agreement executed between the host state and investor accordingly may be
“internationalized,” so that the state’s obligations contained therein are binding under
international law. For example. the agreement may contain both an international arbitration
clause, which grants jurisdiction to a neutral third party (such as the International Center for the
Settlement of Investment Disputes (ICSID)), and a stabilization clause. A stabilization clause
provides that the law in force in the state on a given date is the relevant law for purposes of
interpreting the investment agreement, regardless of future legislation. This effectively “freezes”™
the legal regime in place on a certain date, so that any future changes in law contrary to the
state’s guarantees are without effect, at least under international law.

It is my understanding that the oblast is not a state under international law, but is instead
a political subdivision of the Russian Federation. Therefore, the cooperation of the Russian
Federation would appear to be necessary in order to properly provide for any internationalizations
of agreements. Likewise, any constitutional changes in favor of limited government and a free-
market economy, would presumably require appropriate authorization from the Russian
Federation. Therefore, although movement in these directions is in my view desirable, below |
will discuss primarily unilateral changes that may be made to the Draft Law that do not
necessarily require cooperation with the Russian Federation.
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il nmen

The following comments, where possibie, are made with reference to the relevant section
of the Draft Law.

A presumption of legality should be included, to the effect that any type of investment not
specifically prohibited by the Draft Law is legal. Art. 26 appears to contain a similar
presumption, but, if so, this should be clarified.

It is often unclear whether contractual rights are considered to be property rights on an
equal footing with other types of property rights. The Draft Law should clearly provide that
“property” and “property rights” include immovables and movables, corporeais and incorporeals,
intellectual property rights, and contract rights.

Another general consideration concerns bribery and corruption. Bribery and corruption
of public officials is well-known in many developing countries. However, American investors
are prohibited by the Foreign Corrupt Practices Act (FCPA), 15 U.S.C. § 78m(b} et seq., from
engaging in such activities, If bribery and political corruption are widespread in the oblast,
American investors will be at a competitive disadvantage with respect to investors from other
regions such as Western Europe. Thus, given the existence of the FCPA, the existence of
widespread bribery and corruption will tend to reduce American investment in the oblast.

Art. 1. A Statement of Principles should clearly indicate that the oblast recognizes the
importance and sanctity of private property, and that purpose of the Draft Law is to protect the
private property rights of foreign investors. Such a statement may be useful in persuading
investors that the oblast is serious in its commitment to protecting and respecting investors’
property rights. This statement would also increase the chance that the Draft Law, in cases of
ambiguity, would be interpreted in favor of investors’ property rights.

Art. 2: Definitions. “Investment Agreement” ought to be clearly defined as a listed,
defined term. Its status under international law should be clarified, with a view towards making
it clear that any obligations or guarantees undertaken by the oblast in the Draft Law are 1o be
considered binding under international law (to the extent permissible under both Russian
Federation law and international law).

Art 3. T was unclear as to whether “Participants” in foreign investment, who may be
Russian citizens, could also be oblast citizens or not.

Art. 5. This article prohibits foreign investment that “violates legislation of the RF
[Russian Federation| and the oblast.” This seems to be an awfully broad exception. It should be
narrowed as much as feasible. For example, the oblast legislation that prohibits certain types of
investment could be listed, and the Draft Law could provide that no further prohibitions will be
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enacted. The law could at least make it clear that any existing foreign investments are exempt
from changes in the law that render that type of investment uniawful. (Art. 14, discussed below,
contemplates only a three-year stabilization.)

Art. 6. The oblast is stated to have an obligation to ensure proper fulfillment of terms on
which foreign investments were attracted. This obligation should be asserted more directly and
forcefully, and its nature clarified—e.g., is it an obligation under international law? Russian
Federation law? Oblast law only? Also, there seem to be no consequences to the oblast if it does
not fulfill this obligation (e.g. is it subject to lawsuit by a foreign investor?).

Art. 7. Equal treatment of investors is mandated (paragraphs 2-3), but this appears to be
contradicted by the last paragraph, which allows special privileges to be set up for some
investors. [t would be preferable 1o delete paragraph 4, to prevent discrimination and also to
reduce the chance that the oblast government will engage in inefficient determinations of which
types of investment are “most important.” (Art. 16 also contemplates such special privileges.)

Art. 8. This article contemplates legal measures taken by the oblast against “unfair
competition,” which presumably includes Western-style anti-trust type laws. While a legal
monopoly, such as the government’s monopoly over the printing of money or the building of
roads, are true monopolies, the concept of a non-legal monopoly has always been problematic,
and legal systems would be well-served to abolish this concept.! Typically, “monopoly power”
or “economic power” is attributed to successful companies that grow and prosper due to
innovation, efficiencies, and satisfaction of customer demands. To punish firms for being
“monopolistic” is to punish success and prospering. The oblast should not persecute successful
companies, but shouid instead encourage success to attract foreign investment.

Also in art. 8, certain numbered obligations are “taken” by the oblast. These obligations
should be made subject to international law, if possible. Also, (1), concerning creating a
“favorable” image in the region for foreign investment, is vague; (3) is unclear in meaning; (6),
concerning compensation, should be amended to read “to fully and promptly compensate for
losses . . . .” Regarding (1), although this suggestion is not directly relevant to the Draft Law
itself, the oblast should consider setting up a2 Web Site on the World-Wide Web to promote itself.

Art. 9 concerns funds for the oblast’s “state guarantees security.” 1 found this unclear,
and it seems to be insufficiently integrated with and related to the rest of the Draft Law. Are
these funds for paying for damages resulting from expropriations of property and the like? Also,

IGee Murray N. Rothbard, Man. Economy, and State: A Treatise ”"_, Economics (3d. ed. 1966), at 614-15,
discussing “The lusion of Monopoly Price on the Unhampered Market,” and Hans-Hermann Hoppe, A Theory of
Socielism and Capitalismn: Economics, Politics, and Ethics (1989), section entitled “Fallacies of the Public Goods
Theory and the Production of Security.”
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if s0, provision should be made to place such funds with a neutral third-party escrow agent
located outside the Russian Federation’s jurisdiction.

Art. 10, The financial measures such as provision of loans, surety, etc., should not be
handted by the oblast, but should be allowed to be serviced by firms on the market. Government
involvement in such activities is unnecessary and can distort the market. The availability of
private insurance is a better indicator of the true riskiness of investing in the oblast.

Art, 11. “Expropriation” should be added to the list of types of nationalization, for
clarity and completeness. The exception for nationalization, “except for the decision of the
authorized Federal bodies in conformity with the RF legislation,” is very broad, and greatly
reduces the value of a guarantee against expropriation, as virtually any expropriation can be seen
as being in “conformity with™ law.

Art. 12, The guarantee against nationalization should be clarified and broadened.
Specifically, “expropriation” should also be listed alongside nationalization; and it shouid be
made clear that the full vatue of nationalized property will be paid to the expropriated investor.
Additionally, the following standard shouid be adopted to make clear to investors the oblast’s
commitment to the sanctity of the investors’ property rights: the standard of compensation shouid
be the greater of the full market value of the investment, or the commercial value 7o the investor
{which may be greater than the market vaiue due to synergy, etc.) Also, the relevant interest rate
should be a market rate of interest, not the interest rate of the Russian Federation (see also Art.
30 on this). Further, the Draft Law should clarify that any taking is “illegal” if not done for a
public purpose, or if done in a discriminatory manner, and courts shouid be empowered to nullify
the effects of an illegal taking or nationalization.*

Art. 13. The taxes required 1o be paid before profits may be transterred shouid be “any
non-disputed” taxes.

Art. 14, This article appears to attempt to “stabilize” the legal regime so that laws cannot
be enacted to the detriment of an investment. However, the stabilization lasts only three years,
far too short a time for investors who often calculate the feasibility of an investment on the scale
of decades.

Art. 21 contemplates suits in court, but the Draft Law should be clarified to clearly
provide for judicial review, that is, the power of a court to overturn actions of the legislature or
executive that are considered illegal under the Draft Law or other laws of the obtast or Russian

For mote on “takings,” see Richard A, Epstein, Takings: Private Property and the Power of Eminent
Domain (1983).
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Federation. Also, the type of court is not specified: is it Russian, a court of the oblast, a court
of a neutral third-party forum?

Art. 39. It is unclear whether property that may be acquired includes immovables such
as land; even though real property is mentioned, land seems to be excluded by implication of not
being listed along with less-important types of property. If so, this should be made clear (Art.
43 also implies that land can be owned by foreign investors).

Recommen mentar
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Law: Legal Aspects of Political Risk (Dobbs Ferry, New York: Oceana, forthcoming 1996)

Paul E. Comeaux & N. Stephan Kinsella, “Reducing Political Risk in Developing Countries:
Bilateral [nvestment Treaties, Stabilization Clauses, and MIGA & OPIC Investment Insurance,”
15 New York Law School Journal of International & Comparative Law 1 (1994) (copy attached)

N. Stephan Kinsella, “Lithuania’s Proposed Foreign Investment Laws: A Free Market Critique,”
Russian Oil & Gas Guide, Apr. 1994, at 60 (copy attached)

Bernard H. Siegan, Drafting a Constitution for a Nation or Republic Emerging into Freedom (2d.
ed. 1994)

Robert W, McGee, “Some Tax Advice for Latvia and Other Similarly Situated Emerging
tconomies.” 13 International Tax and Business Lawyer 223 (1996)

Daniel T. Ostas & Burt A. Leete, “Economic Anaiysis of Law as a Guide to Post-Communist
Legal Reforms: The Case of Hungarian Contract Law,” 32 American Business Law Journaf 355
(1995)

“Symposium: Development of the Democratic Institutions and the Rule of Law In the Former

Soviet Union,” including the article by Judith Thornton, “Economic Reform and Economic
Reality,” 28 John Marshall Law Review 847 (Summer 1995)

297273



CEELI
CENTRAL AND EAST EUROPEAN LAW INITIATIVE

A Project Developed by the Section of International Law and Practice

EXECUTIVE BOARD

Talbol “Sandy” D'Alembene
Max M. Kampelman

Nancy L. Kassebaum

Matthaw F. McHugh

Abner |. Mikva

Sandra Day O'Connor

Pawicia M. Wald

Homer E. Moyer, |r, Chairman

EXECUTIVE DIRECTOR
Mark 5. Eifis
ADVISORY BOARD
Shirley Abrahamson
Bartram Brown
Michael Davidson
Timothy L. Dickinsan
Paula |. Dobriansky

1. David Ellwanger
Aurelius Fernandez
Stanvislaw Frankowsks
Ceorge C. Freemnan
Thomas B. Griffith
Cymehia Holeornb Halt
AE. Dick Howard

R. William Ide. 11
Jeseph M. fones
Kenneth |, Juster
Hizabeth B. Lacy
Witiam 1. Meyer
John E. Mullen

Henvy Ramsey

Wialter Raymond
Elizabmth R. Rindskopl
Wiltiam E. Ryerson
Jobn D. Seanlan
William W Schwarzer
James R. Silkenat
Robert F. Lhter
Andrew Vorkink
Chrisiopher R. Wall
Don Wallace, Jr.
James. P. White

ABA LIAISONS
SECTIONS AND MYISIONS
Board of Governors
Thomas M. Susman
International Law and Practice
Nancy D. lsrael
Adminkstrative Law
Steve M. Ryan
Anditrust
Payl T. Denis.
Buisiness Law
James R Doty
Criminal Justice
Juseph M. Jones
Dispute Resohion
Kimberlee K. Kovach
Family Law
Philip Schwartz
Ganeral Practice
Victor B. Levit
Government and Public Sector Lawyers
John fay Douglass
Indvickual Rights and Responsibiliti
Walier H. White, Jr.
Intetfeciual Property Law
Michael N. Meller
Judicial Division
Frank A. Kaufman and Karl B. Grube
tabor and Emplayment Law
Willjam L, Kebler
Law Pracfice Managemen!
Warren L. Tomlinson
Law Student Divisian
Paul Converse
Legal Eckacation and Admissions ta the Bar
fames. P. White

Lirigation
Dariel H. Margolis

Natural Resources, Energy.

and Environmental Law

Philip A. Fleming and John F, Lowe
Public Contract Law

Egwand ). Kravland

Real Property, Probate and Trust Law
Timothy E. Powers

Senior Lawyers

Vickor Fucter

State and Local Government Law
David L. Callies

Taxation

Milton Cemy

Tort and Insurance Praclice

Peter B. Prestiey

Young Lawyers

Ralph |. Sutton

STANDANG COMMITTEES
Election Law

Sieven |, Uhlieider

Larw and Nationad Security
Elizabeth R. Rindskopf

Workd Order Under Law

Jay M. Vogetson

CO-FOUNDERS

Talbot CrAlemberte

Homer E_ Meryer, Jr.

American Bar Association

740 15th Street, NW
Washington, DC 20005-1009
1-800-98CEELI

(202) 662-1950

FAX: (202) 662-1597

e-mail: ceeli@abanet.org

Website: http:/www.abanet.org/ceeli

November 14, 1996

Mr. N. Stephan Kinsella

Schnader, Harrison, Segal & Lewis
1600 Market Street, Suite 3600
Philadelphia, PA 19103-4252

Dear Mr. Kinsella:

Thank you for your comments on the draft Law on Foreign Investment
Activities in Nizhny Novgorod Oblast. Without your insightful analysis, we could
not provide this assistance to the Nizhny Novgorod regional government or the
countries of Central and Eastern Europe and the NIS.

Enclosed, please find a copy of the report that we sent to Vadim V.
Mramornov, Head of the Legal Department for the Industrial Consulting Group,
Ltd. based on your recommendations, the suggestions of others, and our research. If
you have any questions about the report or ideas on how to improve the assessment
process, please do not hesitate to contact me.

Thank you again on behalf of CEELI and on behalf of the Nizhny Novgorod
regional government.

Sincerely,

U <. bk

John C. Knechtle
Director, Legal Assessments

Enclosure

cc: Mark S. Ellis, Executive Director, CEELI
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October 9, 1996

Mr. N. Stephan Kinsella

Schnader, Harrison, Segal & Lewis
1600 Market Street, Suite 3600
Philadelphia, PA 19103-4252

Dear Mr. Kinsetla:

Thank you for agreeing to review the draft Law on Foreign Investment Activities in the Nizhny
Novgorod oblast for Russia.

We will write the analysis based on our background research and the comments and other
information we receive. In making your comments, we prefer a thematic, policy-oriented analysis rather
than a line-by-line critique of the law. We are working with translations, so please do not focus on
syntax or vocabulary unless they are critical. I have enclosed general guidelines, which are only
suggestions for structuring your comments. We need to receive your comments by October 24, 1996,
Although we do not include copies of the comments we receive in our final report, the comments are
sent, through our liatson, to those individuals who requested the assessment. We therefore would like to
receive a hard copy of your comments which we can forward to our liaison.

In addition to your comments, please feel free to provide us with any materials that could be
included as an appendix to our final report. We frequently use sample U.S. or foreign laws on the same
issue as appendices; reports or articles which discuss the issue are sometimes helpful. Also, please
provide a brief biographical sketch of one or two paragraphs that we may include in our final report. If
possible, please focus on your experiences which relate to the subject matter of the draft law. You may
also send us a c.v. and we will create such a sketch. The drafiers of the laws we assess frequently ask
about the background of our commentators and are impressed by their qualifications and expertise in
the subject matter of the draft laws.

~ Ifyou have any questions, please feel free to call me or Ana Sljivié at (202) 662-1953. We are
looking forward to receiving your comments on the draft law.

Sincerely,

Y/ 140 4

John C. Knechtle
Director, Legal Assessments

Enclosures

cc: Mark S. Ellis, Executive Director, CEELI

Website: http//www.abanet.org/ceelifhome.html
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A Professional Corporation

805 Fifteenth Street. N.W.
Washington, D.C. 20005
Telephone 202-872-1414

Telephone 202-310-3700

Fax 202-296-8238

Fax 202-872-1396 Dircea Dl

202-310-5708

October 24, 1996

BY TELECOPY

Curtis L. McDaniel, Esqg.

Eii Lilly International Corporation
Lilly House

13 Hanover Sgquare

London W1R OPA

England

Dear Curt:

Thanks very much for agreeing to serve as the point person for the
Central European Law Committee with regard to the private
international law/globalization project of the International
Section. As you and I have discussed, you should communicate
directly with Ken Reisenfeld, who chairs the Section’s Task Force
on Globalization of Law, and who serves as the Section’s Liaison to
the International Bar Association.

You can reach Mr. Reisenfeld at:

Kenneth B. Reisenfeld, Esq.
Haynes and Boone, L.L.P.
1225 Eye~Street, NW

Eighth Floor ‘
Washington, DC 20005-3914

Phone: 202 414 19060
Fax: 202 414 1920
e-mail: reisenfk@hayboo. com

You asked for a list of our Country Coordinators, who should be
asked for their input on this project. I enclose the list. In
addition, we have established communications with, and are in the
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process of discussing the Country Coordinators role with, the
following:

SLOVENIA

Aleksandra JaneZil

Selih, Remec & JaneZid
Ljubljana, Slovenia

Phone: 011 386 61 313 740
Fax: 011 386 &1 133 70 98

FEDERAL REPUBLIC OF YUGQOSLAVIA (Serbia £ Mcentenegro)

Lalin Radovan

21000 Novi Sad

Zmaj Jovina 21/1

Federal Republic of Yugoslavia

Phone: 011 381 21 52 103
Fax: 011 381 21 615 526
CROATIA

Don Markusic

Lambert Grohmann Deissenberger Stolitzka ROhsner
Laurenzerberg 2

Pogstfach 230

A-1011 Vienna, Austria

Phone: 011 43 1 515 50 120
Fax: 011 43 1 515 50 50
e-mail: don.markusic@ibm.net

Linda Wells of our Committee is the Director of the Department of
Commerce’s Commercial Law Development Program. Once you have had
a chance to talk with Ken Reisenfeld, you should contact Linda
Wells, and determine whether her program will be a good scurce of
information for you 1in assessing the harmonization and
globalization of private international law.

Finally, a number of people have recently joined ocur Committee, and
volunteered to get involved in Committee projects. The new members
include: Steven DeLateur, Russell Kerr, Stephan Kinsella, Patricia
Fernandez and Lisa Chmura. I am sending them copies of this
letter, to invite them to participate under your direction in the
private international law/globalization project. Once you have had
a chance to speak to Ken Reisenfeld and to develop your plan of
attack on this project, please share your plan with these new
members, and invite their assistance. Their addresses are
enclosed.
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Curt, thanks very much once again for undertaking this project.

are delighted to have the benefit of your energy and input.

/”_\,\
Sincerely, E

\
John Coogan

iy

\/

cc: Rona R. Mears, Esg. (w/o encl.)

Kenneth B. Reisenfeld, Esg. {(w/o encl.)

Theodore 8. Boone, Esqg. {w/o encl.)

Iinda A. Wells, Esg. (w/o encl.)

Steven W. Delateur, Esg. (w/o encl.)

Russell Kerr, Esg. (w/o encl.)

N. Stephan Kinsella, Esg. (w/o encl.)

Patricia Fernandez, Esq. (w/o encl.)

Lisa Chmura (w/o encl.)

We




Attn: Mr. john C. Knechtle
Director, Legal Assessments,
ABA/CEEL|, Washington, D.C., USA

Explanatory note
to the Draft of Law

"On foreign investment activities
in Nizhny Novgorod cblast of Russia”

On instructions given by the Legisiative Assembly of the N.Novgorod oblast
and in conformity with the normative work Plan for the year of 1996, the
consulting company "Industrial Consulting Group, Ltd." and the Nizhny Novgorod
oblast Committee on International and inter-regional relations have deveioped the
Draft of Law "On foreign investment activities in the Nizhny Novgorod
oblast of Russia". :

While working on the above mentioned Draft of Law we proceeded from the
idea that forgign_invisr-t_.in;ants are needed both for Russia and N.Novgorod oblast -

one of its subjects. That-is why the main objective was to develop the Draft at
ﬁ flost extent attractive Tgr foreign_investors witho radicting to Federal
legislationamd restricting the @ last as weli as the interes jts
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enterprises and citizens. S——y

Foreign experience shows that the most intensive flow of foreign investments
comes to the countries with:
- stable political and economic situation,
- convertibility and stable rate of nationai currency,
- taxation favorable for the foreign investment and customs regulations,
- reliable governmental guarantees,

Thus, for example, American investors proceed from the norms of profit when
investing in developed countries (West Europe, Canada, Japan) of 12-15%
(approximately the same norm of profit is in the USA). For the developing
countries this figure increases up to 18%. According to the calculations of the
American businessmen, the norm of profit in Russia due to the high risk level must
be at least 25%. —
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Thus, when making a decision on investment in Russia in general and in Nizhny
Novgorod oblast in particular, foreign investors have the right to count on more

__f_avorable conditions than they would be given in other countries (or other subjects
of the Russian Federation). Hence, in case the N. Novgorod oblast is interested in
attracting foreign investments to its territory, then one may speak first of all
about che need of developing favorable investment environment for foreign
investors and the law regulating legal relationships in this sphere has to contribute
to the fuifillment of this task,




Economic situation both in Russia and oblast in itself does not sufficiently
contribute to the foreign investments. According to the Nizhny Novgorod oblast
Committee on State statistics (Analitical note "Activities of joint ventures in
1995" #10-11-59 of 28.03.96) and the data submitted by State Law Department
in the beginning of 1996 in Nizhny Novgorod oblast there were registered 476
joint ventures of which only 115 ventures carried out practical activities, i.e. about
one third of the total number. Actually this figure remained unchanged since 1994.
Production volurne of these ventures (in the amount of 1171,5 billion roubles) did
not exceed 4% of the total volume of products manufactured in oblast, moreover
95% of this sum is attributed to the "VOLGA" Joint-Stock Company due to which
practical growth of production volume, export and import of joint ventures on the
territory of obilast has been reached. In the above mentioned note the Committee
on State statistics makes a conclusion: "It is quite obvious that State structures
have evry reason to encourage establishment and development of enterprises
involving large direct investments. In this case it is possible to achieve the initial
purpose of establishing Joint Ventures - providing domestic market with high
quality goods, allowing to substitute a portion of imported goods of low quality,
expanding the geography of export of competitive products with the involvement
of hard currency resources".

Thus, both_the country and the oblast can undertake effective measures in
order to draw atténtion of foreign investors mainly through providing them with
ntees and pnvi

Firstly, it is necessary to develop a comprehensive regional program for
promoting foreign investments in the economy of oblast and, what is more
important, to observe its fulfilment. This program should be based on the step-
by-step , priority and selectiveness principles. For the development of the regional
program it is possible to use Federal Comprehensive Program for Promotion of
Domestic and Foreign Investments in the economy of the Russian Federation,
approved by the Russian Government Resolution of October 13, 1995, which
recommended to the executive powers of the RF subjects to develop similar
regional programs. '

Secondly, it is necessary to thi the system of providing with tax
privileges (for exampleyTomplete exemption from oblast taxes for a certain time
interval or payments i ign entrepreneurs and Russian ¥

counterparts of foreign investment activities should they participate (fuily or
partially) in the investment projects which are ofprimary imfiortance t&the oblast.

Thirdily, it is necessary to create an effectivé e information
database of potential foreign investors and other interested individuals in order to
inform them about the economic situation in the region, its structure, branches,
territories and enterprises which need investments and which are able to draw
attention of foreign partners.

Fourthly, it is extremely important to provide legal and economic protection of
foreign investments. An important role here may be played by the guarantees of
the oblast authorities. An important guarantee would also be the establishment of
Insurance Fund with the oblast authorities participation.

It is extremely important to practically {(not only on paper) provide for free
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transfer of profits abroad and reinvestment of capital on{ the territory of RF and
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offices, warehouses, information services etc.).

it would be useful to set up oblast network of intermediate organizations
which render services to foreign companies and Russian enterprises in the field of
business consulting, legal sphere, exercising expertise, marketing, establishing
contacts, providing security, including personal security from criminal structure
impact etc.

There could be also useful the oblast Law "On investment tenders" which
would regulate the issues of state-owned shares sale and develop additional
guarantees for foreign investors. For example, similar law exists in the Republic of
Karelia.

Thus, we should speak first of all about the necessity oeduction for
foreign investors in order to attract their investments on the territory of the
oblast.

Despite of high risk level, foreign investors, nevertheless have serious
incentives to invest both in Russia and the oblast. First of all this is an aspiration
for exploring a vast market (occupation of a "niche“) which until recent days was
actually closed for the foreigners. It is a possibility of acquisition of access to
relatively smaill, but at the same time rather skilled labor force as well as scientific
developments competitive on any market, but which due to different reasons do
not receive sufficient development,

One should not forget about the fact to which investors always paid, are now
paying and will pay special attention: the infrastructure. Oblast possesses a
network of highways and railroads, air-ports, river ports, gas- and petroleum
pipelines, telephone, facsimile and satellite communication network (foreign capital
shows noticeable interest in the development of telecommunication network), etc.

In a word, when observing certain conditions, N. Novgorod oblast may appear
to be rather attractive area for foreign investors. This is just what we have taken
into consideration when developing the Draft of Law.

The development of the Draft of Law took place in difficult and even
unfavorable political and legal conditions, because the initial document the Law
"On foreign investments in the RSFSR* was adopted in July 1991, i.e. even prior to
the USSR disintegration and at the same time when the USSR Constitution and The
Civil Code of the RSFSR of 1964 were in force. it abounds with such notions as
the USSR, the RSFSR, Supreme Soviet, Soviet citizens, soviet currency etc. Since
the adoption of this Law, the legislation of RF has undergone considerable
changes. Thus, the Civil Code of RF was adopted and as its continuation - the Law
"On joint-stock societies”. There was also adopted a whole series of normative
acts in the sphere of taxation, currency control, regulation of inteliectual property
copyrights and other fieids which have principal meaning for investment activities
including those exercised by foreigners. Thus, the above Law of 1991 works
without taking into account many these and other legal acts and in many aspects
contradicts to them. That is why many of its provisions became obsolete. This is
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the reason of its alteration in 1993 and 1995. The subsequent amendments and
addenda to the Law of 1991 were scheduled for consideration by the State Duma
of RF in June this year, but have not been considered, because up to now the State
Duma of RF has accumulated mere than 80 Draft of Laws with the infringed dates
of consideration, including the Draft of Law on insertion of amendments and
addenda to the above mentioned Law of the RSFSR "On foreign investments in
the RSFSR“ According to the RF Federal Assembly Legislative Initiative Plan of
Federation Council for the second half of the year of 1996 (approved by the
Resolution of the Federation Council of RF Federal Assembly # 332-SF in August
8, 1996), amendments and addenda to the above mentioned Law will not still be
introduced this year. Alongside with this, when_deveioping the Draft of Law we

could not but take into account RF Law of 1991, because it is in effect and must

serve as a basis for the oblast Law. That is why the whole set of provisions of the
Draft of Law submitted for consideration has been taken from it partially unaltered
and partially altered with regard to the changes in RF Legislation.

At developing the Draft of Law we have analyzed and taken into account
virtually all acting and perspective legal basis relative to the essence of the
problem: the above mentioned Law of 1991 with subsequent amendments and
addenda, the Law "0On Investments Activities in the RSFSR* {edition of Federal Law
# 89-F3 of 19.06.1995), and other International legal Acts related to the
investment activities in general and foreign activities in particular (“Agreement on
Cooperation in the Field of Investment Activities“ dated 24.12.1993, Resolutions
of RF Government, the Decrees of the President of RF, letters of the RF State
Customs Committee and State Tax Service of RF); legislative acts of the oblast
level (Charter of *he N. Novgorod oblast, an Agreement on division of subjects of
competence and powers between State Administration of RF and authorities of
N.Novgorod oblast) and others. We have also analyzed the Draft of Laws "On
insertion of amendments and addenda to the Law of the RSFSR "On foreign
investments in the RSFSR" which the Deputies submitted to the State Duma of RF
fast year and which have been rejected by the Duma under these or those reasons.

The need for adoption of the obiast {aw "On foreign investment activities in
N.Novgorod oblast* is stipulated not only by the fact that the Federal Law of
1991 has become ﬂg@and contradicts to the basic current legislation.
Federal legislation on ign investments has a number of gaps which have to be
eliminated in the cobiast Law. These include a specter of privileges and guarantees
on the oblast level, legal rights of Russian participants of foreign investment
activities, the oblast Administration incentives of foreign investment and others.

It is obvious, that oniy the oblast Law can take into account regional features
and provide with the oblast Administration guarantees including, for example,
protection of rights and interests of the subjects of foreign investment activities
before Federal authorities and in court. The motivation of the adoption of the
Draft of Law by the N.Novgorod oblast Legislative Assembly comes out from the
provisions of clauses 71 and 72 of the Constitution of RF and the Agreement on
the division of subjects of competence and powers between State Administration
of RF and the authorities of N.Novgeorod oblast, dated June 8, 1996.
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The proposed Draft of Law by its legal nature bears a comprehensive character,
l.e. it includes provisions of various branches of current legisiation. We selected
this way instead of developing a small, but at the same time reduced Draft of Law
in the form of additional guarantees and privileges for implementing foreign
investments in the N.Novgorod oblast. We found it reasonable to fill the Draft of
Law with some notions which are absent in Federal legislation such as, for
exampie, "foreign investment activities, “"participants (subjects) of foreign
investment activities' and others, taking into account the fact, that foreign
investment is not only financing, but extended in time process which has certain
phases and requires managing and supervision, We tried to provide for the new
phenomena in RF legislation: leasing, franchising and others.
Alongside, we deliberately refused to introduce into the Draft of Law some of the
provisions, attributed to the competence of Federal legislation which are there
explained and regulated (for example, issues of enterprise registration and others),
trying to make the Draft of Law compact and easy for understanding and
implementation in practice. At the same time we tried to maximalily fill the Draft
of Law with the oblast Administration guarantees, including protection of rights
and interests of subjects of foreign investment activities before Federa!l authorities
and in court, attachment of status of primary significance to investment projects
and others.

A considerable assistance in deveioping the Draft of Law and searching for
necessary information was rendered by: Committee on International and Inter-
regional relations of the N.Novgarod oblast Legisiative Assembly {chairman is Mrs.
Nina Zvereva), Deputy director of the State Duma of RF Machinery, Mr. Yeltchev
Victor, Director of the Department for Economic Cooperation at the Ministry of
Foreign Affairs of RF, Mr. Smirnov P.S., Representative of the Ministry of Foreign
Affairs in N.Novgorod, Mr. Mitin Vyatcheslav, and also Doctor of legal sciences,
professor Mr. Ustinov Valery (Ph.D.) and heads of legal department of the "Sokol“

airplane construction plant, who kindly extended us their encouraging opinions on
the Draft of the Law.

This Draft of Law (as any other) is not free from drawbacks and in order it
could be not only adopted but could work, various opinions and comments are
required. That is why we thank you for your attention to our work. Any critical
comments on the Draft of Law will be appreciated.

Sincerely yours,

Vadim V. Mramornov
Head of Legal Department,
industrial Cunsulting Group, Ltd.




GUIDELINES FOR ASSESSING DRAFT LAWS

The following list of topics and questions is intended to assist you in swucturing yoyr comments
on draft Jaws. Note that not all of the topics may apply to the law vou are reviewing. Also.
please bear in mind that this list is only a guideline: it by no means covers ail of the possible
issues you may wish to address. As a generai maner we have found that a thematic and policy
approach is more helpful than a line-by-line analysis. We ask you to focus on issues rather than
wording or grammar since problems in those areas may be due to the transiation. If the draft
law uses vague or inconsistent terminology, we suggest describing the defect genenaily, giving
a few exampies of offending provisions. and enumerating problems that couid arise if the flaw
is not corrected.  Our goal is to provide helpful suggestions for the drafters to consider, not to
redraft the law ourselves. Tomcempossxble.xtwﬂlbeh:lpfnleyoucuuldcomedﬂs
law to similar laws of other countries, especially ‘Westerm Europe.

O General Reaction

What is your overall reaction to the law? A one or two semence response will greaty assist
CEELI in preparing its summary of comments.

© Comprehensiveness

Does the law cover all of the topics it claims to cover? Are imporuant areas missing? Are
any inappropriate topics included?

O Structure and Enforcement
Do any governmentai entties have conflicting obligations or jurisdictions? Is it clear which
regulatory agencies a. i officials will impiement and enforce the law? Does the law include
realistic and effective enforcement mechanisms? Are the respective responsibilities of

agencies or officials sufficiently defined? What ievei of governmental intervention does the
law ailow?

Q

Procedurat Issues

Does the law address procedurai issues discussed clearly and completely? If the law requires

promulgaton of reguiations or enactment of additionai laws. does it delineate who will do
this and what their mandate is?

C Ingividual Rights. Democratic Ideais

Does the law safeguard or infringe upon individuai rights? Is it consistent with democratic
principies?

© Promotion of Free Market Economy and Foreign Investment

Does the law promote or hinder the deveiopment of a free market economy? What is its
effect on foreign investunens?

O Drofting

Is 1ze law well-organized? Does it use terminology in a clear, realistc and consistent
rma=ner? Is the language 0o ambiguous or philosophicai?

CEZY .S EN\nsseasmor. gai
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Justice Richard Goldstone
Honored at CEELI/CH Dinner

Justice Richard J. Goldstone (pictured above), former Chief
Prosecutor for the International Criminal Tribunals for Rwanda and
the former Yugoslavia, was honored on Qctober 2, 1996, at a dinner
sponsored by CEELI and the CEELI-initiated Coalition for Interna-
tional Justice (CII). Over 175 people attended the dinner at the U.S.
Supreme Court to pay tribute to the esteemed South African jurist
who has been instrumental in directing the Tribunals® development
and establishing international legitimacy for the two ad hoc courts
created by the United Nations to prosecute those accused of committing
war crimes. Attendees included CEELI Executive Board Member and
Supreme Court Justice Sandra Day O’Connor, US. Permanent
Representative to the United Nations Madeleine K. Albright, CEELI
Executive Board Member Senator Nancy Kassebaum, Supreme
Court Justice Ruth Bader Ginsburg, Ambassador Theogene
Rudasingwa of Rwanda, and Ambassador Sven Alkalaj of Bosnia-
Herzegovina.

continued on page 7

Association Attorneys of
Kyrgyzsian Celebrates
its First Year

On December 6, 1996, a new Board of
Directors was democratically elected at the first
annual meeting of the Association Attorneys
of Kyrgyzstan (AAK), as mandated by the
Charter of the eighty-six member organization.
Over fifty-five members voted at the meeting,
which was conducted at the National Library in
Bishkek. After the election of the board had
been completed, Temirbek Kenenbaev was
unanimously selected as the new Chairman.
Gulniza Kojomova, Bubujan Klycheva, Ira
Polyakova, and Natalia Gallamova retained
their positions on the beard, and Yuri Khegai
and Victor Chebyshev were newly elected.
CEELTIs newest liaison to arrive in Kyrgyzstan
quickly became instrumental to ensuring the
success of the first annual meeting.

The re-election of four of the Board’s
members ensures some continuity and
leadership for the AAK in the coming year, as
the organization looks to expand its services to
inchade production of a legal newsletter. The
addition of board members like Victor
Chebyshev, the head lawyer for the National

continued on page 25
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