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I. INTRODUCTION

A good case is bard to find (and vice versa). Today we consider several cases,
some good, some hard, some interesting. It might seem strange for civilian lawyers to
be so concerned with precedent, when there is technically no such thing as stare decisis
in Louisiana, unlike in the rest of the United States. As stated by the Louisiana Supreme
Court:

In Louisiana, courts are not bound by the doctrine of stare decisis, but
there is a recognition in this State of the doctrine of jurisprudence
constante. Unlike stare decisis, this latter doctrine does not contemplate
adherence to a principle of law announced and applied on a single
occasion in the past.

However, when, by repeated decisions in a long line of cases, a
rule of law has been accepted and applied by the courts, these
adjudications assume the dignity of jurisprudence constante; and the rule
of law upon which they are based is entitled to great weight in subsequent
decisions.!

I.D. 1984, Paul M. Hebert Law Center, Louisiana State University; B.S. 1969, Louisiana State
University. Mr. Thomas is a partner in the litigation & bankruptcy sections in the Houston office of
Jackson & Walker, LLP., and 15 licensed to practice in Louisiana and Texas.

*LL.M. (interational business law) 1992, University of London—King's College London; J.D. 1991,
Paul M. Hebert Law Center, Louisiana State University; M.S. electrical engineering 1990, B.S.EE. 1987,
Louisiana State University. Mr. Kinsella is an associate in the patent/litigation section in the Houston office
of Jackson & Walker, L.L.P., and is licensed to practice in Louisiana and Texas, and before the U.S. Patent
and Trademark Office.

YJohnson v. S1. Paul Mercury insurance Company, 236 S0.2d 216, 218 (La. 1970), citing MERRYMAN,
THE CIVIL LAW TRADITION (1969); Keller v. Haas, 209 La. 343 24 So.2d 610 (1946); Gravier v. Gravier,
200 La. 775, 8 So.2d 6§97 (1942); Miami Corp. v. State, 186 La. 784, 173 Seo. 315 (1937); Rubin & Ponder,
The Ostrich and the Arbitrator: The Use of Precedent in Arbitration of Labor-Management Disputes, 13
LA. L. REV, 208 (1953},
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As noted by professor Shael Herman, “The difference between stare decisis and
jurisprudence constante ‘is of such imporntance that it may be said to furnish the
fundamental distinction between the English [i.e., common-law] and the Continental [i.e.,
civil-law] legal method.””

Although these comments indicate that there is “officially” no policy of stare
decisis in Louisiana that requires courts to follow precedents, we assume that most
Louisiana attorneys, like us, rejoice when they find a case on all fours with their client’s
situation, with a holding favorable to their client. For all practical purposes, from the
point of view of a practicing lawyer, stare decisis and jurisprudence constante seem to
be very similar. Courts follow cases, and it's much better to find a case for you than
against you. “Real” lawyers in the trenches know that cases are solid and hard, and
important. Therefore, despite the formal lack of stare decisis, we nevertheless trudge
ahead in this talk into the body of case law that has developed in 1993, We also discuss
significant legislation enacted in 1993, although neither the cases nor acts discussed below
are a comprehensive or exhaustive review of 1993. Along the way, we also discuss some
recent Texas and federal cases and Texas legislation of interest to Louisiana attorneys.

2Shael Herman, Llewellyn the Civilian: Speculations on the Contribution of Continental Experience to
the Uniform Commercial Code, 56 TUL. L. REV. 1125, 1134 n. 34, quoting Goodhard, Precedent in English
and Continental Law, 50 L.Q. REv. 40, 42 (1934).

*For a discussion of the differences in terminology in Louisiana and common-law states such as Texas,
see N. Stephan Kinsella, A Civil Law to Common Law Dictionary, LA. L. REV. (Vol. 54, No. 5, May
1994—forthcoming).
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