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Whi l e  an investor investing in a foreign state can never be entirely free 
from political risks,' these risks may be substantially reduced if a treaty 
to protect private investment is in place between the foreign state and 

the investor's home state. 

Treaties aimed specifically at pro- 
tecting private foreign direct invest- 
ment are called bilateral investment 
treaties ("BITS"). BITs set forth stan- 
dards for treatment of foreign im7es- 
tors in areas such as expropriation of 
property, repatriation of funds, and 

settlement of disputes. While inves- state to honor its obligations under 
tors can and should use other meth- international law and its agreements 
ods to reduce political risks-such as with the investor. 
concession agreements2 and govern- When a host state violates the rights 
ment-sponsored insurance pro- guaranteed to the investor by the trea- 
grams3-the presence of a treaty pro- ty, that state has not only violated 
\,ides a strong incentive for a host norms of customary international la117 
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(such as the requirement to expropri- how they will affect investors: the natural  resource^."^' 
ate only for a public purpose, in a standard of treatment of U.S. invest- Attached to the Treaty is a letter 
nondiscriminatory fashion, and upon ment by Russia, the legality of and between the U.S. and Russia contain- 
the payment of prompt, adequate and remedies for expropriation of U.S. in- ing an understanding of the BIT 
effective compensation4), but has also vestments, the transfer of currency shared by both countries. The letter 
breached a treaty with the investor's into and out of Russia, certain provi- states: 
home state. sions for the settlement of investment 

While European countries have disputes, the duration of the U.S.- Based olz the Lazo of fhe Rz~ssialz Federa- 
been successfully negotiating BITS Russia BIT, and the status of the U.S.- tion oiz Subsoil and legislation relating to  
since the late 19?0s5, the United States Russia BIT in the event that the Rus- ~zafzlral resoz~rces, the Rz~ssialz Federation 
did not first begin to do so until the sian Federation splits apart. has resewed the right to  make or maiiztaiiz 
early 1980s" In 1982, the United States excepfions to national freafnzelzf for the use 
announced the formulation of a model T ~ ~ 8 f m @ ~ f  of s~~e8tment qfsubsoil aizd natural resources. The  afoue- 
BIT, which was updated in 1983, 1984, Article I1 concerns the standard of mentioned Laiv o n  Subsoil iiz principle 
and again in 1987. The model BIT is treatment that Russia must provide to accords izational treatnlent to foreigiz in-  
used as a starting point in all BIT U.S. investors and their investments. vestrizenf concerning the use of subsoil. . . 
negotiations conducted by the United These standards fall into two broad . [Tlhe Russian Fedeuatioiz intends to  
 state^.^ categories: relative treatment, which colztilzue to accord izatiolzal treatnzelzt fo  

It is likely that BITs will soon be in means that Russia must treat U.S. investments  of izatiolzals aizd colnpanies of 
place between the United States and investment as well as it treats invest- the Ulzifed States zoitlz respect to the use of 
several C.I.S. republics. As part of its ment from any other country, and sz~bsoil and natural resouuces. 
ongoing program of negotiating BITs absolute treatment, which states that 
with its trading partners, especially Russia must treat U.S. investment Such understanding "constitutes an 
less developed countries, the United fairly and equitably, and in accor- integral part of the Treaty." Therefore, 
States has signed BITs with Russia, dance with international law, regard- even though Russia reserves the right 
Armenia, Kazakhstan, and Kyrgyz- less of how it treats non-U.S. invest- to make exceptions to national treat- 
stan as of the date of this writing. ment. ment for the use of the subsoil and 
However, none of these treaties are @Relat ive Stalzdards. Paragraph 1 of natural resources, in this significant 

-. 
yet in force. l he  U.S.-Russia BIT has Article I1 provides for "relative" stan- clarification it appears to be attempt- 
received the advice and consent8 of dards of treatment, by requiring Rus- ing to promise, to as great an extent 
the U.S. Senate and is awaiting similar sia to treat U.S. investment "on a possible, as with a "letter of intent," 
domestic approval from the Russian nondiscriminatory basis" with non- without making an absolutely binding 
government before it enters into force. U.S. investment, subject to exceptions commitment, that it will not deny 
The other treaties are expected to be in certain sectors of the economy, national treatment to U.S. companies 
submitted to the U.S. Senate soon.9 which are listed in an Annex to the and nationals investing in natural re- 

This article discusses the major pro- BIT. sources in Russia. 
visions of the U.S.-Russia BIT and the These relative standards are some- The permitted exceptions apply 
BITs with other C.I.S. republics and times known as "national treatment" only to the provisions of Paragraph 1 
how these provisions will affect inves- and "most-favored-nation" ("MFN) (which concern national treatment); 
tors.'' treatment. "National treatment" gen- and Russia has promised in the Annex 

erally requires the host state to treat to the Treaty to keep future exceptions 
The B8.8.-R~ssia BIT the foreign investment no less favor- at a minimum. Further, "Any future 

ably than the investment of its own exception by [Russia or the U.S.] shall 
The BIT between Russia and Ameri- nationals; MFN treatment requires the not apply to investment existing in 

ca (the "U.S.-Russia BIT" or the host state to treat the investment no that sector or matter at the time the 
"Treaty") was signed at Washington less favorably than it treats the invest- exception becomes effective." 
on June 17, 1992.'' This is the first BIT ment of any third country's investors. @ Absolute Standards. Paragraph 2 of 
with a C.I.S. Republic to be submitted Paragraph 4(a) of the Protocol to the Article I1 provides for "absolute" stan- 
for Senate consideration;12 it has since U.S.-Russia BIT specifically refers to dards of treatment. Russia must pro- 
been approved by the United States the requirement to accord "national vide the investment with fair and eq- 
senate.13 Although the Treaty im- treatment" with respect to the entry of uitable treatment, full protection and 
poses obligations on both Rl-~ssia and in~.~estmer.ts." security, aiid treatment not inconsis- 
the United States with respect to for- The exceptions listed in the Annex tent with the norms and principles of 
eign investment, this article focuses generally relate to matters such as international law.16 Russia may not 
upon the treaty's provisions concern- land, power production, state loans, impair by arbitrary or discriminatory 
ing American investors investing in banking, and mass media. One signif- measures the management, operation 
Russia. icant sector in which Russia reserves or other use of investments. 

Below are discussed six important the right to make exceptions is "own- Finally, Russia must observe any 
issues addressed by the Treaty, and ership of land and use of subsoil and concessions it enters into with U.S. 
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